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APPEAL from an order of the Circuit Court for Dane County,

David T. Flanagan, 111, Judge. Reversed.

11 JON P. WLCOX, J., DAVID T. PROSSER, J., PATIENCE
DRAKE ROGGENSACK, J., and LOQUI S B. BUTLER JR, J. This case is
before the court on a notion to Dbypass, pursuant to
Ws. Stat. 8 (Rule) 809.60 (2001-02).1 It represents a
consolidation of five separate actions seeking judicial review
of a final decision and order of the Public Service Conm ssion
(PSC) that 1issued a Certificate of Public Convenience and
Necessity (CPCN) to Wsconsin Electric Corporation (WEC)? for the
construction of two large super-critical, coal-fired electric

power plants on the shore of Lake Mchigan in the Cty of Qak

L All subsequent references to the Wsconsin Statutes are to
t he 2001-02 version unless otherw se indicat ed.

2 WEC owns W sconsin Electric Power Company (WEPCO), anot her
party in this suit. In this opinion, we refer to both
i nt er changeabl y.
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Cr eek. The Dane County Circuit Court, David T. Flanagan, 111,
Judge, vacated the PSCs order and remanded for further
proceedi ngs. Specifically, the circuit court concluded that the
PSC erred in determining that WEC s application was conplete and
that the PSC erred in commencing the CPCN approval process based
on that application. Additionally, the circuit court concluded
that the PSC erroneously issued its order because the PSC did
not conply with an assortnent of statutes governing the granting
of CPCNs. Finally, the court vacated the PSC s nodification of
a mtigation paynent agreenent between the Gty of OCak Creek and
V\EC.

12 Various parties seek review of the circuit court's
decision. W reverse the order of the circuit court and uphold
the PSC s final decision and order in all respects.

13 We begin our discussion by explaining the historical
role of the PSC and setting forth the factual background and
procedural posture of this case. W then systematically address
the issues presented by the parties in an analysis divided into
three principal sections. Due to the conplexity of this case,
we set forth the following table of contents to aid the reader:?

Tabl e of Contents

l. The Public Service Comm ssion 14
1. Factual Background/ Procedural Posture 111
I11. Standard of Review 135

3 Attached at the end of this opinion is an appendix
conpiling the relevant terns and acronyns utilized in this
opi ni on.
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V. Analysis 147
A Conpl et eness of CPCN Application 148
| ssuance of the CPCN 198

1. W sconsin's Energy Priorities Law 198
2. The Plant Siting Law 1135

a. Reasonabl e Needs/ Public | nterest 1141
b. Adverse | npact on Environnental Values 9163

C. Ef fect on Whol esal e Conpetition 1169

d. Comon Systens Approval 1182

3. Envi ronnent al | npact St at enent 1187

4. Condi tional |ssuance of CPCN 1227
Mtigation Paynents 1263
Concl usi on 1281

l. THE PUBLI C SERVI CE COWM SSI ON
14 As we evaluate the PSC s action in this matter, we
find it helpful to consider the historical role of the PSC
W sconsin's progressive roots nade this state a l|eader in the
trend toward increased utility regulation at the dawn of the
twentieth century. Under Governor Robert M La Follette, this
state becane known for progressive reforns. Paul D. Carrington

& Erica King, Law and the Wsconsin |Idea, 47 J. Legal Educ. 297

299, 314 (1997). One of the main features of La Follette's
"Wsconsin ldea" was the regulation of railroads and other

public utilities. Id.
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15 In 1905 Wsconsin created the Railroad Comm ssion and
charged it with the duty of regulating railroad rates.* To this
end, the Railroad Conm ssion had the power to "fix and order"
rates it determned to be "just and reasonable"” if it found a
railroad' s practices "unreasonable” or its service "inadequate."
Ws. Stat. ch. 87, § 1797-12 (1911).

16 Two  years | ater, the legislature substantially
expanded the Railroad Conmission's power.®> First, the Railroad
Comm ssion was given the power to regulate all "public
utilit[ies]," including conpanies providing telephone service,
heat, light, water, or power to the public. Ws. Stat. ch. 87
8§ 1797m 1(1) (1911). The Conm ssion's power was very broadly
defi ned: "The railroad comm ssion of Wsconsin is vested with
power and jurisdiction to supervise and regulate every public

utility in this state and to do all things necessary and

convenient in the exercise of such power and jurisdiction."

* See ch. 62, Laws of 1905. The Railroad Conm ssion was
conprised of three <conmmssioners, as 1is the PSC today.
Ws. Stat. ch. 87, 8§ 1797(1) (1911). The Act required every
railroad to "furnish reasonabl y adequat e service,"
Ws. Stat. ch. 87, 8§ 1797(3) (1911), as current |law requires of
all public utilities. Cf. Ws. Stat. § 196.03(1).

° Chapter 499, Laws of 1907. One of the principal drafters
of the law was Professor Eugene Glnore of the University of

Wsconsin Law School who celebrated the bill's passage by
proclaimng it "the consunmmation of the novenent towards a nore
effective control of public service conpanies.” Paul D

Carrington & Erica King, Law and the Wsconsin lIdea, 47 J. Legal
Educ. 297, 325-26 (1997). G lnore hoped that the | aw woul d spur
privately owned wutilities wth nonopolies to provide better
service. 1d.
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Ws. Stat. ch. 87, 8 1797m2 (1911) (enphasis added). Every
public wutility was required to furnish "reasonably adequate
service." Ws. Stat. ch. 87, § 1797m3 (1911).°

17 In Ws. Stat. ch. 87, 8§ 1797m 60( 2) (1911), t he
legislature reiterated that if the Conm ssion determ ned that
any "service 1is inadequate or that any service which can

reasonably be demanded cannot be obtained, the comm ssion shal

determ ne and declare and by order fix reasonable . . . service
to be furnished . . . in the future . "
18 In 1931 the legislature faced a crisis caused by the

confluence of the Geat Depression and the "electrification” of

W sconsin farns. Paul W dad, The H story of Wsconsin Vol une

® The primary duties of the Railroad Conmi ssion were set out
in Ws. Stat. ch. 87, §8 1797m46(2) (1911):

| f [the Comm ssi on finds] any . . . service
conplained of is . . . insufficient . . . or if it be
found that any service is inadequate or that any
reasonabl e service cannot be obtained, the conm ssion
shall have power to substitute therefor such other
regul ati ons, neasurenents, practices, service or acts
and to make such order respecting, and such changes in
such regul ations, neasurenments, practices, service or
acts as shall be just and reasonabl e.

" One comentator noted that because of this |egislation,
“[c]redit for the first developnent of the public service
comm ssion type of control is shared jointly by Wsconsin and
New York." Wlliam E. Msher & Finla G Crawford, Public
Uility Regulation at 22 (Harper & Bros. 1933). Bet ween 1907
and 1914, 27 other states followed Wsconsin's |ead, and nearly
every state had a public service conm ssion by 1920. Robert L.
Swartwout, Current Utility Regulatory Practice froma Hi storical
Perspective, 32 Nat. Res. J. 289, 301 (1992). Most of the | aws
authorizing public service conmssions in other states are
nodel ed on Wsconsin's law. 1d.
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\ War, a New Era, and Depression, 1914-1940 at 382 (State

Hi stori cal Society of Wsconsin, 1990) . The legislature
responded by broadening the Conm ssion's ratemaking authority
and renamng it the "Public Service Conm ssion of Wsconsin."
8§ 2, ch. 183, Laws of 1931; Ws. Stat. § 195.01(9) (1931). The
new PSC retained the authority of the Railroad Conmi ssion to
require utilities to upgr ade i nadequat e servi ce.
Ws. Stat. § 196.37(2) (1931).

19 The legislature also gave the PSC the authority to
issue "conditional, t enporary, energency and suppl enment al
orders." Ws. Stat. 8§ 196.395 (1931). Later, this court
construed this authorization to include the power to set
tenporary and energency rates under certain circunstances. See,

e.g., Friends of the Earth v. PSC, 78 Ws. 2d 388, 401, 254

N. W 2d 299 (1977).

10 In 1977 sone of the PSC s auxiliary functions rel ated
to transportation regulation were assigned to other agencies,
making the PSCs primary focus the regulation of public
utilities.® Today, 100 years after the establishnment of the
Railroad Comm ssion, the PSC retains mnuch of the form and
authority of the original Conmm ssion, especially the power to
"make any just and reasonable order" to ensure that wutilities
provi de adequate service. Ws. Stat. 8 196.37(2).

1. FACTUAL BACKGROUND AND PROCEDURAL POSTURE

8 See § 1291m «ch. 29, Laws of 1977 (creating Chapter 189,
aut hori zing the Transportation Conmmi ssion).
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11 Wsconsin utilities nust provide "reasonably adequate
service and facilities" to the public. Ws. Stat. 8§ 196.03(1).
The PSC nust determine whether a utility is providing
"reasonably adequate service" and nmay neke "any just and
r easonabl e order™ to correct t he pr obl em

Ws. Stat. 8§ 196.37(1)-(3); Weyauwega Tel. Co. . PSC, 14

Ws. 2d 536, 550 n.5, 111 N.W2d 559 (1961).°

12 To ensure t hat it satisfies this statutory
requi renent, an electric utility nust plan ahead. Due to the
long lead time associated with constructing new power generation
facilities, the PSC recommends planning at |east five years into
the future. 1In the late 1990s, sharply increased energy demands
|l ed both WEC and regul atory agencies to identify "a need for new
basel oad [power] generation after 2007." VWEC determ ned that
its peak custonmer demand would grow from a peak rate of 5764
megawatts (MWN in 2002 to 7612 MNVin 2011—an annual growh rate
of 2.9 percent.

113 WEC subsequently determned that it could not satisfy
this need without a "substantial increase in electric generation
resources.” Accordingly, it designed a plan styled "Power the
Future" (PTF). VEC planned to inplement PTF in two stages. I n
the first stage, (PTF-1), WEC proposed to construct two 545 MV

gas-fueled units at its site in Port Washi ngton, W sconsin. In

® In this opinion, we need not attenpt to fully define the

phrase "reasonably adequate service" or delineate its scope. It
seens plain enough that to provide "reasonably adequate
service," an electric wutility nust amass and nmaintain the

capacity to provide reliable electric service to its custoners.
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the second stage, (PTF-I11), WEC proposed to construct three
coal-fired wunits (two 615 MW units and one 600 MWV wunit),
described as its Elm Road Generating Station (ERGS), near its
existing facility in Gak Creek, Wsconsin.?° WEC filed a
conbi ned CPCN application for both phases of PTF on January 31,
2002. '

114 WEC s filing triggered sever al statutory tinme
deadlines and substantive requirenents relating to the PSC s
review of CPCN applications. Wthin 30 days of such a filing,
the PSC nust determ ne whether an application is "conplete."
Ws. Stat. 8 196.491(3)(a)?2. Essentially, t he PSC  nust
determ ne whether an application contains all the information
required in Ws. Admn. Code § PSC 111.53 (June, 2000)*("CPCN
applications for large electric generating facilities.").

15 After it determnes that an application is "conplete,"”
the PSC has 180 days to approve or reject the application.
Ws. Stat. 8 196.491(3)(Q). The PSC may petition the Dane

0 WEC's PTF-I1 application proposed two Super-Critical
Pul veri zed Coal (SCPC) electric generating units one Integrated
Gasol i ne Conbi ned-Cycle (1 GCC) unit.

1 After submitting this application to the PSC, WEC
negoti ated an agreenent wth the PTF-11 host nunicipality, the
Cty of Oak Creek, under which WEC would nmake mtigation
paynents to offset the inpacts of the project on the Cty. Wth
certain mnor exceptions, the parties agreed that the agreenent
woul d " not [ becone] effective until, and [would becone
effective] only so long as, the PSCWissues the CPCN for the New
Facilities in the Gty . "

12 Al'l subsequent references to Ws. Adnmin. Code § PSC 111
are to the June 2000 version unl ess otherw se indicat ed.
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County Circuit Court to extend that deadline by an additiona
180 days. Id. If the PSC does not act within that time limt,
the CPCN is issued by operation of law. Id.

116 During the review period, the PSC nust conply with al
of the requirenents expressed in Ws. Stat. 8§ 196.491(3)(d),
known as the Plant Siting Law, and nust nake certain express
findings regarding a project. For exanple, the PSC nust find
that a proposed facility "satisfies the reasonable needs of the
public for an adequate supply of electric energy,"'® that "the
design . . . is in the public interest,"' that "[t]he proposed
facility Wil | not have undue adver se i npact
on . . . environmental values,"!? and that "[t]he proposed
facility will not have a material adverse inpact on conpetition
in the relevant wholesale electric service market."?® Its
approval decision nust also take the |egislative policy enbodied
in Wsconsin's Energy Priorities Law (EPL) into account.
Ws. Stat. 8 1.12(4). See also Ws. Stat. 8§ 196.025(1).

17 Sinmultaneously, the PSC nust prepare an Environnenta

| npact Statenment (EIS) pursuant to Ws. Stat. 8§ 1.11(2) and Ws.

13 Ws. Stat. § 196.491(3)(d)?2.

4 Ws. Stat. § 196.491(3)(d)3. I n maki ng this
determnation, the PSC nust consider a variety of factors,
including "alternative sources of supply, alternative |ocations
or routes, individual hardships, engineering, economc, safety,
reliability and environmental factors . . . ." Id.

15 Ws. Stat. § 196.491(3)(d)4.
® Ws. Stat. § 196.491(3)(d)7
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Adnin. Code § PSC 4.30 (June, 2000).% Generally, an EI'S nust
"inform the [PSC] and the public of significant environnmental
inpacts of a proposed action and its alternatives, and
reasonabl e nmet hods of avoi di ng or m ni m zi ng adver se
environmental effects.” Ws. Admn. Code 8 PSC 4.30(1)(a). The
PSC may prepare the EIS in conjunction with the Departnent of
Nat ural Resources (DNR). See Ws. Admin. Code § 4.60(3).

118 After undertaking this anal ysi s, t he PSC may
ultimately issue a CPCN authorizing the applicant to construct
the facility.

119 In this case, the PSC split WEC s application into two
parts, one covering PTF-1 and the other covering PTF-11. Only
WEC s PTF-11 application is before us.® Several tines, the PSC
asked WEC to submt additional information. Finally, on
Novenber 15, 2002, the PSC determned that the PTF-1I
application was conplete. Clean Wsconsin, Inc. and S.C
Johnson & Son, Inc. challenged the PSC s interim order declaring
WEC s application to be conplete. The PSC issued an order on
April 18, 2003, rejecting the challenge and refusing to reopen

its determ nati on.

7 Al subsequent references to Ws. Adnin. Code § PSC 4 are
to the June 2000 version unl ess otherw se indicated.

18 After WEC made several additional PTF-1 filings at the
PSC s request, the PSC deened the PTF-1 application conplete on
April 25, 2002. On Decenber 20, 2002, the PSC nmailed its final
deci sion and order conditionally approving the CPCN application
for PTF-1. That decision is not before us.

10
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20 The PSC s "conpl eteness" determnation triggered the
statutory provision requiring the PSC to issue its fina
j udgnent on t he application W t hin 180 days.
Ws. Stat. 8 196.491(3)(Q). Eventually, the PSC exercised its
option to petition the Dane County Circuit Court for a 180-day
extension to this tine period. See id. The circuit court
granted the extension on April 29, 2003. Accordingly, the PSC
had until Novenber 10, 2003, (360 days after the Novenber 15,
2002 conpl eteness determ nation) to nmake its final decision.

21 During the PSC s evaluation, Cal pi ne Corporation
(Cal pine) entered the case in opposition to the project, arguing
t hat it could neet VWEC s  power generation needs nore
economcally than WEC s proposal. S.C. Johnson & Son also
intervened, alleging that the WEC proposal was not in the public
interest and was not the | east cost alternative.

122 The PSC mailed its final decision on Novenber 10,
2003. The PSC made 14 findings of fact, including the

fol | ow ng:

1. Energy conservation, renewable resources, or
other energy priorities listed in Ws. Stat. 8§ 1.12
and 196.025, or their conbination, are not cost-
effective or technically feasible alternatives to the
proj ects proposed in this docket.

3. Par t [l of PTF . . . satisfies t he
reasonabl e needs of the public for an adequate supply
of electric energy.

4. The public conveni ence and necessity require

WEC to construct the tw [615 MA units, subject to
the conditions specified in this final decision.

11
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5. The two [615 MA units are reasonable and in
the public interest after considering alternative
sources of supply, individual hardships, engineering,

economn c, safety, reliability, and environnent al
factors. The [600 MAN unit does not neet this
st andar d.

7. The two [615 MAl units wll not have undue
adverse inpact on other environnental val ues.

9. The two [615 MA units wll not have a
mat eri al adverse i npact on conpetition in the
Wsconsin Upper Mchigan System (WJW5) whol esal e
el ectric service market.

12. The conditions attached to the CPCN for the
two [615 MAN units, as described in this Final
Deci si on, are reasonabl e.

123 The PSC s deci si on concl uded: "W E. Power
LLC . . . may comrence construction of two 615 MW Super-Criti cal

Pul veri zed Coal (SCPC) electric generating units, as described

in WEC s project application . However, the PSC listed

26 conditions and instructions relevant to its CPCN approval,

i ncludi ng the foll ow ng:

1. WE. Power LLC and its subsidiaries nmay
construct [the two 615 MW units] . . . subject to the
conditions specified in this Final Decision. Although
the application to construct [the 600 MV unit] is
denied, WE. Power LLC and its subsidiaries may
construct comon facilities with the [615 MA units to
accomobdate up to 3000 MW of generation at this site.

26. This Final Decision takes effect on the day
after it is miled. The CPCN for the ERGS facility
only takes effect when the DNR issues all permts and

12
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approval s t hat it identified, pur suant to
Ws. Stat. 8§ 196.491(3)(a)3.a., as bei ng required
prior to construction of the facility.

124 In a split decision, the PSC also ordered WEC to
reduce the amount of its mtigation paynent to the host
muni ci pality, Oak Creek, in light of increased shared revenue
paynments that were available to OGak Creek under 2003 Ws. Act
31. See generally Ws. Stat. § 79.04.

125 S.C Johnson & Son, joined by dean Wsconsin
(hereinafter collectively referred to as Cean Wsconsin),
Cal pine, and Oak Creek sought review of the PSC s decision in
t he Crcuit Court for Dane County, pur suant to
Ws. Stat. § 227.52.1° The circuit court consolidated the
actions and issued an order dated Novenber 29, 2004, vacating
the PSC s order.

26 In its order, the court addressed various points of
alleged error in the PSCs decision.? First, the court
concluded that the PSC erred when it deemed WEC s CPCN
application "conplete." The court gave three reasons for this

concl usi on: 1) the application did not contain at |east two

19 "Admini strative decisions which adversely affect the

substantial interests of any person, whether by action or
i naction, whether affirmative or negative in form are subject
to revi ew as provi ded in this chapt er "

Ws. Stat. 8§ 227.52.

20 W& are cognizant that "the focus of our review is the
PSCs Oder . . . |, not the circuit court's decision.”
Responsi ble Use of Rural and Agricultural Land (RURAL) v. PSC,
2000 W 129, 920, 239 Ws. 2d 660, 619 N.W2d 888. However, the
circuit's court's order frames many of the parties' argunents in
this court, and so we recite the court's concl usions.

13
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proposed "sites," pursuant to Ws. Stat. 8§ 196.491(3)(d)3. and
Ws. Admn. Code 8 PSC 111.53(1)(e); 2) the application did not
contain the regulatory approvals required by Ws. Admn. Code
8§ PSC 111.53(1)(f)1.; and 3) the application did not contain
certain information about transmssion line facilities required
by Ws. Adnmin. Code 8 PSC 111.53(1)(f)A4.

27 Second, although it approved parts of the PSC s order
issuing the CPCN, the circuit court ultimtely determ ned that
the PSC erroneously approved WEC s CPCN application. The court
reached the following conclusions in this regard: 1) The PSC
properly determned that there was a reasonable need for the
power to be produced by the project; 2) the PSC s conputer
nmodel ing system appropriately examned the effects of the
project; 3) the PSC did not sufficiently consider the necessity
for associated power transmssion facilities "integral and
necessary to the planned generation plant”; 4) the PSC did not
adhere to Wsconsin's Energy Priority Law, 5) the PSC inproperly
aut horized WEC to construct certain "comon systens" that would
be wused both by the approved generation equipnent and,
potentially, by future generation equipnent; and 6) the PSC
approved the CPCN before the applicant had received all
appl i cabl e DNR permts, in vi ol ation of
Ws. Stat. § 196.491(3)(e).

128 Third, the court held that the EI'S, prepared by the
conbined efforts of the PSC and the DNR  satisfied the

requirenents in Ws. Stat. 8§ 1.11(2)(c).

14



No. 2004AP3179

129 Fourth, the court held that the PSC s finding that
"the proposed facility wll not have a material adverse inpact
on conpetition in the relevant wholesale electric service
market," see Ws. Stat. § 196.491(3)(d)7., was not erroneous.

130 Fifth, the court held that the PSC had no authority to
nodi fy the mtigation agreenent between WEC and Oak Creek; the
PSC s authority, the <court stated, is Ilimted to sinply
approving or rejecting such agreenents.

31 Various parties petitioned for review of the circuit
court's decision, and we granted WEC and PSC s notion to bypass
the court of appeals. W summarize the parties' respective
argunents on appeal as follows. Cl ean Wsconsin challenges the
PSCs initial determnation that WEC s CPCN application was
conpl et e. Clean Wsconsin and Calpine also raise various
chall enges to the PSC s issuance of the CPCN. Finally, the Gty
of Cak Creek challenges the PSC s decision to reduce mtigation
paynments that WEC agreed to pay in exchange for QOak Creek
agreeing to host the proposed pl ants.

132 After considering these argunents, we hold as foll ows.
First, we uphold the PSC s determ nation that WEC s application
was "conplete.” In reaching this conclusion, we hold: that the
PSC s determnation of conpleteness is judicially reviewable;
that the PSC reasonably concluded that WEC s application
contained two distinct site alternatives; that WEC s application
contained all necessary information relating to DNR permts; and
that WEC s application contained all necessary information

relating to transm ssion |ine agreenents.

15



No. 2004AP3179

133 Second, we conclude that the PSC s approval of WEC s
CPCN application was not contrary to |law or unreasonable. When
it approves an application for a power-generating facility like
the one WEC proposed, the PSC nust interpret, harnonize, and
apply the provisions of Wsconsin's Energy Priority Law
(Ws. Stat. § 1.12(4)),* t he Pl ant Siting Law
(Ws. Stat. § 196.491(3)(d)),? and the Wsconsin Environnental
Policy Act (Ws. Stat. § 1.11).7% Applying a deferenti al
standard of review, we find that the PSC reasonably perforned
all these tasks in issuing the CPCN. W also conclude that the
PSC did not exceed its authority in conditionally issuing the
CPCN.

134 Third, we conclude the PSC did not exceed its
authority or act irrationally when it reduced the mtigation

paynments from WEC to the Gty of QGak Creek, as we conclude this

’l The Energy Priorities Law requires agencies to consider
energy sources in a particular order, to the extent cost-
effective and technically feasible. Ws. Stat. § 1.12(4).
Wsconsin Stat. 8§ 196.025 provides that § 1.12(4) applies to the
PSC.

22 The Plant Siting Law requires the PSC to make a variety
of findings concerning the inpact of the proposed facility,
including that the project satisfies the needs of the public for
an "adequate supply of electric energy,” that the project wll
have no undue adverse environnental inpacts, and that the
pr oj ect wi | | not have a negative effect on whol esal e
conpetition.

22 The Wsconsin Environmental Policy Act requires the PSC
to prepare an Environnental Inpact Statenent (EIS) to aid in
eval uating the environnmental inpacts of the proposed facility.
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decision was a proper exercise of the PSCs ratenmaking
authority.
[11. STANDARD OF REVI EW

135 This is a review of an agency decision under
Ws. Stat. § 227.52. The issue this court nust decide is
whet her the PSC erroneously approved WEC s application for a
CPCN. It is not the function of this court to determne this
state's energy policy. Nor is it this court's place to decide
whet her the construction of the power plants at issue in this
case is in the public interest. These are |legislative
determ nations that the |legislature has assigned to the PSC
See Ws. Stat. § 196.491(3)(d)3. \Wether a given decision is in
the public interest "is a matter of public policy and statecraft

and not in any sense a judicial question.”™ \Wstring v. Janes,

71 Ws. 2d 462, 473, 238 N.W2d 695 (1976). This court "cannot
substitute its judgnent for that of an admnistrative agency
determining a legislative matter within its province." Gty of
Beloit v. Town of Beloit, 37 Ws. 2d 637, 647, 155 N W2d 633
(1968).

136 This is the philosophy with which we approach our
review of the PSC s decision under Ws. Stat. 8§ 227.52. The
scope of our reviewis limted, pursuant to Ws. Stat. 8§ 227.57,

to whether the PSC erroneously approved WEC s CPCN application.

As such, we wll not substitute our judgnment for that of the
PSC. Al though we nust ultimately affirm or reverse the circuit
court, when an agency's action is challenged on appeal, we

review the decision of the agency and not that of the circuit
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court. Responsi ble Use of Rural and Agricultural Land (RURAL)

v. PSC, 2000 W 129, 120, 239 Ws. 2d 660, 619 N. W 2d 888.

137 The parties di spute whet her t he PSC properly
interpreted and applied a nunber of statutes relating to the
i ssuance of a CPCN. This court has historically applied one of
three levels of deference to an agency's interpretation and
application of statutes: great weight deference, due weight

deference, or no deference (de novo review). Hutson v. Ws.

Pers. Commin, 2003 W 97, 31, 263 Ws. 2d 612, 665 N W2d 212.

138 The Ilevel of deference accorded to such decisions
depends on a nunber of factors including "the extent to which
the 'admnistrative agency's experience, technical conpetence,
and specialized know edge aid the agency in its interpretation
and application of the statute[]'" and "'the conparative
institutional capabilities and qualifications of the court and

the admnistrative agency[.]"'" Id. (quoting Kelley Co. .

Marquardt, 172 Ws. 2d 234, 244, 493 N.W2d 68 (1992) and State
ex rel. Parker v. Sullivan, 184 Ws. 2d 668, 699, 517 N W2d 449

(1994)).
139 G eat wei ght def erence, the  highest | evel of

deference, is appropriate where:

"'*(1) the agency was charged by the legislature with
the duty of admnistering the statute; (2)[] the
interpretation of the statute is one of |ong-standing;
(3)[] the agency enployed its expertise or specialized
knowl edge in formng the interpretation; and (4)[] the
agency's interpretation will provide uniformty and
consistency in the application of the statute.'"
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1d., 932 (quoting UFE, Inc. v. LIRC, 201 Ws. 2d 274, 284, 548

N.W2d 57 (1996)(in turn quoting Harnischfeger Corp. v. LIRC

196 Ws. 2d 650, 660, 539 N.W2d 98 (1995))).
140 However, the appropriate test for gr eat wei ght
deference is not whether the agency has "decided a case

presenting the precise facts raised by [the present]

appeal . . . ." Va. Sur. Co. v. LIRC, 2002 W App 227, 913, 258
Ws. 2d 665, 654 N W2d 306. Rather, the <correct test s
whet her the agency "'has experience in interpreting [the]
particul ar statutory schene'"” at issue. Honthaners Rests., Inc.

v. LIRC, 2000 W App 273, 9112, 240 Ws. 2d 234, 621 N W2d 660
(quoting Town of Russell Volunteer Fire Dep't. v. LIRC 223

Ws. 2d 723, 733-34, 589 N.W2d 445 (Ct. App. 1998)).

41 Additionally, we shoul d def er to an agency
interpretation when the "'legal question is intertwned wth
factual determnations or with value or policy determ nations'"”
and the agency involved "'has primary responsibility for
determ nation of fact and policy."" Hutson, 263 Ws. 2d 612
132 (quoting Sauk County v. WERC, 165 Ws. 2d 406, 413, 477

N.W2d 267 (1991)(in turn quoting West Bend Educ. Ass'n v. WERC,

121 Ws. 2d 1, 12, 357 N.W2d 534 (1984))). Under the great
wei ght standard, we will uphold an agency's interpretation of a
statute so long as it is reasonable, even if a nore reasonable
interpretation exists. 1d.

42 This court applies an internediate |evel of deference,
"known as 'due weight' or 'great bearing[,]'" id., 933 (quoting

Kelley Co., 172 Ws. 2d at 244), where "'the agency has sone
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experience in an area, but has not devel oped the expertise which
necessarily places it in a better position to nake judgnents
regarding the interpretation of the statute than a court.'" I|d.
(quoting UFE, 201 Ws. 2d at 286). This internedi ate standard
of review is based on recognition that the |egislature entrusted
application of the particular statute to the agency and not on
t he agency's expertise. Id. Under the due weight deference
standard, we will uphold an agency's interpretation of a statute
so long as it is reasonable and the court finds that no other
nore reasonable interpretation is available. I|d.

143 Finally, de novo review, under which an agency's
interpretation of a statute is "given no weight at all," id.,
134, is applied "when the issue is 'clearly one of first
i npression' for the agency or 'when an agency's position on an
i ssue has been so inconsistent [such that it] provide[s] no rea
gui dance. " " Id. (quoting UFE, 201 Ws. 2d at 285). However,
regardl ess of the |evel of deference given, this court "will not
uphol d an agency's interpretation of a statute if it is contrary

to the clear neaning of a statute." Bosco v. LIRC, 2004 W 77,

119, 272 Ws. 2d 586, 681 N. W2d 157.

144 As this review inplicates the PSC s interpretation and
application of several statutes, we will discuss the appropriate
standard of deference in our discussion of each respective
statutory provision.

145 This review also inplicates the PSC s interpretation
and application of its own admnistrative rules governing the

i ssuance of CPCNs. "This court has frequently held that great
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wei ght should be given to the admnistrative agency's
interpretation and application of its own rules, unless plainly
erroneous or inconsistent with the regulation so interpreted.
This is especially so in an area calling for special expertise."

Vonasek . H rsch & Stevens, I nc., 65 Ws. 2d 1, 7, 221

N.W2d 815 (1974)(citation omtted). See also Trott v. DHFS

2001 W App 68, 14, 242 Ws. 2d 397, 626 N.W2d 48 (accord).

146 Finally, this review inplicates various factua
findings nmade by the PSC. Pursuant to Ws. Stat. 8§ 227.57(6), a
court wll not disturb an agency's factual findings unless they
are not supported by "substantial evidence." An agency's
findings are supported by substantial evidence if a reasonable
person could arrive at the same conclusion as the agency, taking
into account all the evidence in the record. RURAL, 239
Ws. 2d 660, 120.

V. ANALYSI S

147 As noted, the challenges to the PSC s order in this
case fall into three general categories: 1) the PSC s
determ nation that WEC s application was conplete; 2) the PSC s
decision to grant the CPCN, and 3) the PSC s decision to reduce
the mtigation paynents to the Gty of Gak Creek
A Conpl et eness of CPCN Application

748 As discussed supra, the initial step in the CPCN
process is filing an application with the PSC "An application
in the form and containing the information required by
comm ssion rules for such certificate shall be filed with the

commi ssion not less than 6 nonths prior to the commencenent of
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construction of a facility." Ws. Stat. § 196.491(3)(a)1l. In
turn, Ws. Admn. Code 8 PSC 111.53 sets forth the required
contents of CPCN applications for large electric generating
facilities. O particular inportance to the present case, the

regul ation requires, in part:

(e) At least two proposed sites for the proposed
facility, including a description of the siting
process and a list of the factors considered in
choosing the alternatives.

(f) Site-related information for each proposed
power plant site, including all of the follow ng:

1. The regul atory approval s required for
construction and operation of the facility.

2. The construction schedule and tineline,
show ng construction activities and permtting
expectations from the beginning of construction to the
i n—servi ce date.

4. Any required transm ssion |ine construction
agreenents for wuse of the transmssion system to
deliver plant power, transnission |osses, and effects

on systemreliability. If a certificate of authority
under s. 196.49, Stats., is required to construct the
transm ssion line, the location of termni, length in

m | es, and voltage for each transm ssion |ine.

5. O her auxiliary facilities, including fuel
storage and water storage.

Ws. Admin. Code 8§ PSC 111.53(1)(e)-(f).
149 After an application is filed, the PSC has 30 days to

det ernm ne whet her t he application is "conplete.”
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Ws. Stat. § 196.491(3)(a)2.% If the PSC determines an
application is inconplete, it nust notify an applicant and
provide reasons for its determnation. | d. However, an

applicant may refile an application previously determned to be
inconplete, and there is no limt as to how many tines an
application nay be refiled. Id. If the PSC fails to nake a
conpl eteness determination within 30 days after the application
is filed, the application is rendered conplete by operation of
law. 1d. Once an application is determned to be conplete, the
PSC  nust hold a public hearing on the application.
Ws. Stat. 8 196.491(3)(b). Following the public hearing, the
PSC nust determ ne whether the proposed facility neets the
statutory requi renents set forth in

Ws. Stat. 8 196.491(3)(d)2.-7. before the CPCN may be issued.
Ws. Stat. 8§ 196.491(3)(d).

24 Wsconsin Stat. § 196.491(3)(a)2. provides:

The conmm ssion shall determ ne  whet her an
application filed under subd. 1. is conplete and, no
|ater than 30 days after the application is filed,
notify the applicant about the determ nation. If the
conmmi ssi on det er m nes t hat t he application is
inconplete, the notice shall state the reason for the
determ nation. An applicant may supplenent and refile
an application that the comm ssion has determned to

be inconplete. There is no limt on the nunber of
times that an applicant may refile an application
under this subdivision. If the commssion fails to

determ ne whether an application is conplete within 30
days after the application is filed, the application
shal |l be considered to be conplete.
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150 As noted supra, after determ ning that VEC s
application was inconplete on a nunber of occasions, the PSC
issued a letter on Novenber 15, 2002, advising WEC that the PSC
had determned its application to be conplete in light of its

| at est supplenment. The letter stated:

The Comm ssion has reviewed [WEC s] supplenent to the
application to construct the facilities described
above as required by Ws. Stat. 8§ 196.491(3)(a)2 and
Ws. Admn. Code § PSC 111.53. The DNR al so reviewed
appropriate application mterials for conpleteness
pur poses. Based on this review, the Comm ssion
determ nes that the application is conplete .

However, the letter also indicated that the PSC expected WEC to
provi de further environnental information concerning itenms that
were identified as being deficient in the PSC s previous review.

51 dean Wsconsin challenged the PSC s determ nation
that WEC s application was conplete by filing a petition to
review the PSCs interim conpleteness determnation on the
ground that the WEC application did not neet the "alternative
sites”" requirement of Ws. Admin. Code § PSC 111.53(1)(e).
Specifically, Cean Wsconsin argued that WEC s application was
not conplete because WEC s alternative sites for the proposed
plants were all located on the grounds of WEC s existing QGak
Creek Generating Plant. C ean Wsconsin argued that in order to
conply with the regulation, WEC s application nust contain at
| east one site that is at a location other than the existing Qak
Creek facility.

52 In an order dated April 18, 2003, the PSC declined to

reopen its determnation that WEC s CPCN application was
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conpl et e. Following the PSC s final decision and order issuing
the CPCN to WEC, C ean Wsconsin renewed its argunent concerning
the PSC s conpl eteness determination in the circuit court. I n
addition to arguing that the application was inconplete because
it failed to satisfy the "alternative site" requirenment, C ean
W sconsin asserted that the application was inconplete because
it did not contain required regulatory approvals under Ws.
Adm n. Code 8 PSC 111.53(1)(f)1. and did not contain sufficient
information concerning transmssion line facilities as required
by Ws. Admin. Code § PSC 111.53(1)(f)4.

153 The circuit court agreed, concluding that WEC s
application did not neet the "alternative site" requirenment in
8 PSC 111.53(1)(e) because all of the listed alternatives were
different configurations of the sanme plant |ocated on the sane
1000 acre parcel of land. The circuit court also ruled that it
was error for the PSC to deem the application conplete because
8 PSC 111.53(1)(f)1. requires a CPCN application to contain all
regul atory permts that are necessary before the facility can be
built and WEC s application did not <contain the required
approvals from the DNR Finally, the circuit court ruled that
the PSC erred in determning that the application was conplete
because 8§ PSC 111.53(1)(f)4. requires a CPCN application to
contain agreenents for transmssion lines that will be utilized,
and WEC s application did not contain any such agreenents.

54 C ean Wsconsin again argues before this court that it
was legal error for the PSC to determne that WEC s application

was conpl ete. It again argues that WEC s application failed to
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satisfy the "alternative site" requirenent and that it failed to
contain the necessary transm ssion |line agreenents. Further, it
contends that the PSC erred in determning that the application
was conpl ete because its conpleteness letter indicated that the
application was inconplete. However, C ean Wsconsin does not
argue before this court that WEC was required to include all
necessary regulatory permts in its CPCN application.

155 The PSC argues that it correctly determ ned that WEC s
application net the "alternative site" requirenent and that its
conclusion that the requirenent was satisfied is entitled to
great weight deference. The PSC further asserts that the
application contained all the necessary information pertaining
to regulatory permts and transm ssion |ine agreenents and that
requiring a CPCN application to contain the actual regulatory
permts required for construction of the facility and the actua
transm ssion |ine agreenents would be inconsistent with its own
rules and related statutes. Additionally, the PSC argues that
its request for additional information in its Novenber 15, 2002,
conpleteness letter did not undermne its ultimate conclusion
that the application was conplete. VWEC nakes substantially the
same argunents as the PSC Furthernore, Dairyland Power
Cooperative (Dairyland),? in addition to making the same
argunents as the PSC and WEC, asserts that 8§ 196.491 gives the

PSC the power to conclusively determne whether a CPCN

2> pairyland is a not-for-profit generation and transm ssion
el ectric cooperative that is an interested party in this
[itigation.
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application is conplete and that the PSC s determ nation that
the CPCN application was conplete is not reviewable.

156 We begin by addressing Dairyland' s argunent that the
PSC s determnation that a CPCN application is conplete is not
revi ewabl e. According to Dairyland, a determ nation by the PSC
that a CPCN application is conplete is unreviewable because
8 196.491 does not require the PSC to provide reasons for
determining that an application is conplete and deens an
application conplete as a matter of law if the PSC takes no
action. Furt her, Dairyland argues that 8§ 196.491(3)(d),
governing the final issuance of a CPCN, makes no reference to
the conpl eteness of a CPCN application as a prerequisite to the
issuance of the CPCN Finally, Dai ryland argues that
8 196.491(3)(a)l. allows the PSC to determ ne what information
is necessary for an application to be conplete and provides no
standards for reviewing the PSC s conpl et eness determ nati on.

157 W reject Dairyland's argunent for three reasons.
First, as noted by Cean Wsconsin, Ws. Stat. 8§ 196.491(3)(j)
explicitly provides that "[a]ny person whose substantial rights
may be adversely affected . . . by a certificate of public
conveni ence and necessity may petition for judicial review,

under ch. 227, of any decision of the comm ssion regarding the

certificate." (Enphasi s added.) As discussed, the filing of

the CPCN application and the PSCs determnation that the
application is conplete are the first two steps in the process
leading up to the ultimte issuance of the CPCN. As the CPCN

application cannot nove forward to the public hearing stage

27



No. 2004AP3179

w thout the PSC first determining that it is conplete, the PSC s
determ nation that an application is conplete clearly qualifies
as a "decision of the commssion regarding the certificate."
Ws. Stat. 8§ 196.491(3)(j).

158 Second, although the PSC s decision that a CPCN
application is conplete is not itself a final decision, case |aw
establishes that it is nonetheless subject to judicial review

In Friends of the Earth, 78 Ws. 2d at 410, this court held that

a PSC interim order regarding ratemaking was reviewable in
connection with the final order in the case, even though the
interim order was not imediately subject to judicial review

See also Cities & Villages of Algoma v. PSC, 91 Ws. 2d 252,

265, 283 N W2d 261 (C. App. 1978)("[J]udicial review of the
PSC s action on the interim order nmay be had upon judicial
review of the final order so as to protect the interests of the
rat epayer."). W see no reason why this reasoning is not
applicable here, particularly in light of the aforenentioned
| anguage in Ws. Stat. 8 196.491(3)(j).

159 Finally, we reject Dairyland's assertion that the
rel evant statutes provide no standards by which the PSC s
conpl et eness determ nati on may be revi ened. Section
196.491(3)(a)1l. requires that every CPCN application be in the
form required by the PSC and contain "the information required
by comm ssion rules for such certificate[.]" In turn, Ws.
Adm n. Code 8§ PSC 111.53(1) sets forth the information that a
CPCN application nust contain before it is considered to be

conpl et e.
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60 It is this rule that provides the standards by which a
court reviews a PSC determnation that a CPCN application is
conplete. Thus, while § 196.491(3)(a)l. does not itself provide
such standards, it specifically states that an application nust
contain the information required by PSC rules. The PSC has
promulgated a list of itenms in § PSC 111.53(1) that an
application nust <contain before it 1is considered conplete;
therefore, the PSC is not free to ignore those requirenents in
maki ng its conpl eteness determ nati on.

61 Having determned that the PSC s decision regarding
the conpleteness of a CPCN application is indeed subject to
judicial review, we now address what |evel of deference is
appropriate when reviewwng a PSC determnation that a CPCN
application is conplete. As noted previously, "[t]his court has
frequently held that great weight should be given to the
adm nistrative agency's interpretation and application of its

own rules, unless plainly erroneous or inconsistent with the

regul ation so interpreted. This is especially so in an area
calling for special expertise." Vonasek, 65 Ws. 2d at 7
(citation omtted). No one disputes that the PSC has special

expertise in determ ning whether a CPCN application is conplete.
162 The PSC s determnation that a CPCN application is
conplete "represents its conclusion that the requirenents of
[Ws. Adm n. Code 8 PSC 111.53(1)] have been net on the facts
before it wth respect to the application under consideration.
| t S t hus an application or interpretation of

law . . . entitled to great weight deference from a review ng
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court."” Citizens' Uil. Bd. v. PSC 211 Ws. 2d 537, 552, 565

N.W2d 554 (Ct. App. 1997).

163 Cdean Wsconsin challenges the PSCs conpleteness
determnation on the ground that the application failed to
contain information required by various provisions of § PSC
111.53(1) and that the PSC erroneously interpreted these
requirenents. VWether the PSC s interpretations of the various
provisions of § PSC 111.53(1) at issue are entitled to great
wei ght deference will be discussed bel ow As we concl ude that
the PSC s interpretation of each relevant provision is given
great weight deference, its application of those provisions and
ultimate conclusion that the application was conplete will be

upheld if it is reasonable. Har ni schf eger, 196 Ws. 2d at 661,

Citizens' Util. Bd., 211 Ws. 2d at 552. As we concl ude that

great weight deference is appropriate, it is Cean Wsconsin's
burden to denonstrate that there is no rational basis for the
PSC s conpl eteness determ nation. 1d. at 553.
1. Alternative Site Requirenent

164 Wsconsin Adm n. Code 8 PSC 111.53(1)(e) requires a
CPCN application for a large electric generating facility to
contain information concerning "[a]t least two proposed sites
for the proposed facility, including a description of the siting
process and a list of the factors considered in choosing the
alternatives." Clean Wsconsin argues that WEC s application
failed to satisfy this requirenent because it contained only
alternative configurations of the proposed plants on the sane

site rather than two distinct alternate proposed sites.
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165 dCd ean Wsconsin argues that alternative configurations
at the sanme site are allowed only wunder the circunstances
described in Ws. Admn. Code 8§ PSC 111.53(2)(b). Cl ean
Wsconsin also argues that the PSCs test for determning
whet her an application pr oposes sufficiently di fferent
alternatives is contrary to the plain neaning of Ws. Admn.
Code 8 PSC 111.53(1)(e) and that even if the PSCs test is
appropriate, WEC s application clearly failed to neet that test.

166 No one disputes that § PSC 111.53(1)(e) requires an
applicant to submt information concerning proposed alternative
sites. The threshold question is really how different or
distinct nust tw proposals be to qualify as "alternative
sites.” The text of the regulation does not answer this
questi on. In rejecting Cean Wsconsin's initial challenge to
the PSCs determnation that WCs CPCN application was
conpl et e, t he PSC expl ai ned how it eval uat es site

"alternatives":

The Comm ssion's standard for reviewng site
alternatives in a CPCN application is based upon both
the rule of reason and the principle that alternatives
must serve the public purpose underlying the issuance

of a CPCN. The Conmmission first reviews a CPCN
application to determne that each proposed site is
"reasonable,” i.e. is a feasible location for the

project that would not directly conflict with any of
the «criteria for granting a CPCN expressed 1in
Ws. Stat. 8 196.491(3). In addi ti on, t he
Comm ssion's practice is to require that the sites are
sufficiently distinct to offer different packages of
costs and benefits, and thus present the Conm ssion
wi th a choice.
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The fact t hat alternative sites may be
geographically close to each other does not render
t hem unr easonabl e. The Comm ssion has accepted CPCN
appl i cations for sever al proj ects wher e t he
alternative sites were close together or even adjacent
to each other

167 We cannot conclude that the PSC s interpretation of
its owm rule in this instance is inconsistent with the text of
the rule. As noted, the rule itself provides no indication as

to when different proposals are sufficiently distinct so as to

constitute "alternative sites.” The pertinent dictionary
definition of "alternative" is "[a]llowng or necessitating a
choice between two or nore things." The Anerican Heritage

Dictionary of the English Language 55 (3d ed. 1992).

Additionally, "site" is defined as "[t]he place where a
structure or group of structures was, is, or is to be l|ocated.™
Id. at 1688. Thus, the "alternative site" provision requires a
CPCN applicant to provide information regarding |ocations where
the proposed power plants are to be |ocated sufficient to
present the PSC with a choi ce.

168 The PSC s interpretation of its rule is not
inconsistent wth these definitions, as it requires "that the
sites are sufficiently distinct to offer different packages of
costs and benefits, and thus present the Commssion wth a
choi ce. ™ Wile Cean Wsconsin argues that WEC s proposal
contained only different configurations on the sane site, this
argunent is nmerely a matter of semantics and begs the ultinate
guestion of how distinct the l|locations of the proposed plants

must be to qualify as "alternative sites.”
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169 The PSC s interpretation differentiates "sites" on the
basis of whether they offer sufficiently distinct costs and
benefits so as to allow the PSC to nake an actual choice between
the two. This interpretation conports wth the overall
statutory schene governing the issuance of CPCNs. One of the
criteria for granting a CPCN is that the proposed facility "is
in t he public I nt er est considering . . . alternative
| ocations . . . ." Ws. Stat. 8§ 196.491(3)(d)3. By requiring
that an applicant present information concerning "sites [that]
are sufficiently distinct to offer different packages of cost
and benefits, and thus present the commssion with a choice[,]"
the PSC ensures that it is able to evaluate whether the proposed
facility "is in t he public i nt erest
considering . . . alternative | ocations .

Ws. Stat. § 196.491(3)(d)3.

170 As the PSC s interpretation of its own rule is not
contrary to the text of the rule, we accord it great weight
def erence. Thus, the PSCs determnation that a CPCN
application has net the "alternative sites" requirenment will not
be disturbed unless it is without a rational basis.

171 WEC s CPCN application originally contained three
proposed sites that were described in the PSCs final order

approvi ng the CPCN:

The North Site is in the Gty of Gak Creek in
M | waukee County at the east end of Elm Road, north of
the existing OCPP [Oak Creek Power Plant] units. The
South Site would place the generating units on a
portion of the OCPP property south of existing Units
5-8, in the town of Caledonia in Racine County. The
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South Site—Exp is a variation on the South Site,

placing the SCPC units in the same |ocation but

W th

the 1GCC facility on a federal/state-owned shooting

range (land that WEC woul d need to purchase).

72 In its decision rejecting Cean Wsconsin's

ori gi nal

challenge to its conpl eteness determ nation, the PSC applied its

interpretation of 8§ PSC 111.53(1)(e) to WEC s application and

r easoned:

At least two of the three sites WEC has included
in its CPCN application neet the Conmm ssion's
st andar ds. The petitioners allege that 11 or nore
di fferent characteristics of t hese sites are
functionally i denti cal , but this situation IS
difficult to avoid when searching for locations to
install a new coal-fired plant where generation
al ready exists. The simlarities highlight the fact
that each site alternative is relying on existing
infrastructure at a brownfield generating site, and
the Commission has encouraged the use of such

| ocati ons because they tend to rmake electric

generation proj ects | ess expensi ve and

| ess

environment al | y damagi ng. The Comm ssion also noted
two significant distinctions anong the sites WEC is
proposing. The primary site is located in the city of
Cak Creek, M Iwaukee County, while the alternative
sites are found in the town of Caledonia, Racine

County. In addition, construction at the primary

site

would require WEC to cut and fill 10 mllion cubic
yards of earth, while at Alternative Site A it would

only need to nove 7.3 mllion cubic yards.

The site alternatives WEC 1is proposing
"di fferent enough” to neet t he Comm ssi
requirenents in Ws. Admn. Code 8§ PSC 111.53(1)(e)

are
on's

173 dean Wsconsin asserts that there is no difference

between the "alternatives”" WEC proposed because their

cost is

the sanme and there are no distinct benefits that distinguish the

alternatives from one another. Cl ean Wsconsin also notes that

the informati on WEC provided as to its proposed alternatives was
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sparse in conparison to the information provided for the
primary, preferred |ocation.

174 The PSC noted that while there were many simlarities
bet ween the proposed sites, this was unavoi dabl e because of the
type of facility that was being proposed and because the PSC
prefers applicants to choose sites that are located on
brownfields, so as to mnimze any adverse environnental inpacts
of the proposed facility.?® The PSC also stated that the
proposed sites were located in different cities and counties.
While C ean Wsconsin argues these facts have no rel evance, the
record indicates that the alternate proposed |ocations had
di fferent physi cal attributes from which the PSC could
reasonably determne that the proposals offered conpeting
packages of benefits and costs.

175 For instance, the proposed South Site would require a
different coal conveyor system and possible adaptation of on-
site haul roads. In addition, the South Site and South Site-Exp
would require the relocation of a planned comrercially-owned
wal | board plant. The South Site-Exp would require WEC to
purchase 70 acres of land from the federal governnent that is
currently used as a shooting range. The South Site-Exp is
| ocated closer to Lake M chigan than the other proposed sites,

and it would therefore allow equipnent requiring cooling to be

26 Brownfiel ds are abandoned industrial sites, some of which
have actual or perceived environnental contam nation. Their use
is encouraged so as to reduce building on greenfields (pristine,
undi sturbed | and). See U.S. Envtl. Prot. Agency, Brownfields
Fact Sheet, EPA Publication No. 500-F-00-241 (Cct. 2000).
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| ocated closer to the | ake. Additionally, the South Side-Exp
would require less bluff renoval than the other two sites and
would allow certain facilities to be nore accessible. Al though
all three sites would require a significant anount of earth
removal, there is a difference of 2.7 mllion cubic yards of
earth that would need to be renoved anong sone of the alternate
sites.

176 Furthernore, the fact that the proposed alternatives
were located in different comunities is not inconsequential.
It is reasonable to assunme that a project the size of the one
being proposed may garner different |evels of public support
dependi ng upon the comunity in which it is |ocated. It is
reasonable to assume that an entity proposing to build a project
the size of the one at issue here m ght have varying degrees of
difficulty obtaining necessary permts depending upon in which
community the project is located and that different comrunities
may desire different |evels of nitigation paynents.?’

77 In sum we cannot say that the PSCs ultimte
conclusion that WEC s CPCN application satisfied the "alternate
site" requirenment was without a rational basis, particularly in
light of the PSCs stated goal of reducing the adverse

environnental inpacts of the proposed project. While an

2l The parties argue about whether the environnental inpacts
of the various proposals, as stated in the EIS, sufficiently
distinguish the sites proposed by WEC Because this
environnental inpact information was not before the PSC when it
made its conpleteness determnation, we do not consider it in
our anal ysi s.
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opposite conclusion on the facts before us mght be equally
reasonabl e or even nore reasonable, the PSC s determ nation nust
stand under our deferential standard of review. 2

2. Regul atory Permts

178 In addition to requiring information about alternative
sites for the proposed facility, 8 PSC 111.53(1)(f) requires an
applicant to submt "[s]ite related information for each
proposed power plant site, including . . . 1. The regul atory
approvals required for construction and operation of the
facility." WEC attached to its CPCN application a table listing
vari ous pot enti al permts and approval s required for
construction of ERGS. The table included 17 different permts
fromten different agencies, described the permts required, and
set forth the applicabl e governing statutes.

179 The circuit court ruled that WEC s application was
inconplete because it concluded that § PSC 111.53(1)(f)1.
requires an applicant to file the regulatory permts and
approval s thenselves, not nerely list and describe the permts
needed before construction begins. Specifically, the circuit
court concluded that WEC s application was inconplete because it
failed to include necessary DNR permts. This issue was not

rai sed before the PSC, and none of the parties supporting the

8 \Wiile Clean Wsconsin takes issue with the anount of
informati on WEC provided relative to each proposed site, it is
not the function of this court to dictate the quantity of
information that nust be filed wth the PSC Al that is
required is for the applicant to file sufficient material so as
to allow the PSC to make a rational conpl eteness deterni nation.
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circuit court's decision defend its ruling on this issue before
this court. Although we review the PSC s decision and not that
of the circuit court and no party adverse to the PSC s decision
has pursued this issue on appeal, we nonetheless address this
i ssue because WEC, the PSC, and Dairyland devoted significant
portions of their briefs to this issue, the issue is one of
great public inportance, and an analysis of this issue wll
affect our discussion of whether WEC was required to file
transm ssion |line agreenments with its CPCN application.

180 The PSC has interpreted § PSC 111.53(1)(f)1. as

requiring a CPCN applicant to submt only information concerning

the required permts and not the actual permts. W sconsin
Adm n. Code 8§ PSC 111.53(1)(f) requires an applicant to submt

"[s]ite-related information for each proposed power plant site,

including . . . . [t]he reqgulatory approvals required for

construction and operation of the facility.” (Enphasi s added.)
We conclude that the PSC s interpretation of this regulation is
not inconsistent with the text of the regulation or plainly
erroneous for several reasons.

181 First, if one considers the reqgulatory permts
thenselves to be "information," and that the regulation requires
the actual permts to be filed, other portions of the regul ation
wll be rendered absurd. Among the other "information" an
applicant nmust supply wunder 8 PSC 111.53(1)(f) 1is "[o]ther
auxiliary facilities,” Ws. Admn. Code 8§ PSC 111.53(1)(f)5.,
"natural resources at each site," Ws. Admin. Code § PSC

111.53(1)(f)6., and "[a]esthetics[,]" Ws. Admin. Code 8§ PSC
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111.53(1)(f)8. Ws. Citizens Concerned for Cranes and Doves V.

DNR, 2004 W 40, 96, 270 Ws. 2d 318, 677 N.W2d 612 (statutes
and regulations nust be read in the context in which they
appear). If all the itens listed in 8 PSC 111.53(1)(f) were
thenselves required to be submtted as "information," an
applicant would be required to file "natural resources,"”
"auxiliary facilities,” and "aesthetics" thenmselves wth the
appl i cation. Such a reading of the regulation is absurd.
Trott, 242 Ws. 2d 397, 914 (regulations should be interpreted
to avoi d unreasonabl e or absurd results).

82 Second, t he PSC s interpretation of 8 PSC
111.53(1)(f)1. is <consistent wth Ws. Admn. Code § PSC
111.53(1)(f)2., which requires the applicant to file "[t]he
construction schedule and tineline, showi ng construction

activities and permtting expectations from the beginning of

construction to the in-service date." (Enphasis added.) |If the
permts thenselves need to be filed under 8§ PSC 111.53(1)(f)1.

then the |anguage concerning the "permtting expectations" of
the applicant in 8 PSC 111.53(1)(f)2. is rendered superfluous or
is in conflict wwth 8 PSC 111.53(1)(f)1. Basinas v. State, 104

Ws. 2d 539, 546, 312 N W2d 483 (1981)(requlations should be
interpreted to avoid conflict anong different provisions and so
as to avoid rendering provisions superfluous).

183 Additionally, the PSCs interpretation of § PSC
111.53(1)(f)1. is consistent with the statutes governing the
i ssuance of a CPCN. Bosco, 272 Ws. 2d 586, 9119 (valid agency

interpretation of its regulations cannot be contrary to statute
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governi ng agency). Specifically, the PSCs interpretation of
§ PSC 111.53(1)(f)1. —requiring only i nformation about
regulatory permts to be filed—eonports wth the statute
setting forth the process and tineline for obtaining regul atory
permts from the DNR, whereas an interpretation of 8§ PSC
111.53(1)(f)1. that requires the actual permts to be filed
before a CPCN application is conplete would conflict with the

st at ut e. ?°

2% Wsconsin Stat. § 196.491(3)(a)3. provides:

a. At least 60 days before a person files an
application under subd. 1., the person shall provide
the departnent with an engineering plan showi ng the
| ocation of the facility, a description of the
facility, including the major conponents of the
facility that have a significant air, water or solid
waste pollution potential, and a description of the
anticipated effects of the facility on air and water
qual ity. Wthin 30 days after a person provides an
engi neering plan, the departnent shall provide the
person with a listing of each departnment permt or
approval which, on the basis of the information
contained in the engineering plan, appears to be
required for the construction or operation of the
facility.

b. Wthin 20 days after the departnent provides a
l[isting specified in subd. 3.a. to a person, the
person shall apply for the permts and approvals
identified in the listing. The departnent shal
determ ne whether an application under this subd. 3.b.
is conplete and, no later than 30 days after the
application is filed, notify the applicant about the

determ nati on. |f the departnent determ nes that the
application is inconplete, the notice shall state the
reason for the determ nation. An applicant may

suppl ement and refile an application that t he
departnment has determned to be inconplete. There is
no limt on the nunber of times that an applicant may
refile an application under this subd. 3.b. If the
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184 Wsconsin Stat. 8 196.491(3), governing the procedure
for issuing a CPCN, also describes the process and tineline for
obtai ning necessary regulatory permts fromthe DNR  Sixty days
before a person files a CPCN application, he nust file an
engineering plan with the DNR describing the proposed facility.
Ws. Stat. 8 196.491(3)(a)s3. a. Thirty days after t he
engineering plan is filed (30 days prior to the filing of the
CPCN application), the DNR nust provide the applicant with a
list of the necessary permts. Ws. Stat. 8 196.491(3)(a)s3. a.
The applicant then has 20 days fromthe tinme the DNR provides a
list of the necessary permts (up until 10 days prior to filing
t he CPCN application) to apply for t he permts.
Ws. Stat. § 196.491(3)(a)3.b

185 The DNR nust determ ne whether the permt application
is conplete within 30 days after the person applies for the
permts (20 days after the CPCN application is filed and 10 days
before the PSC nust determine if the CPCN is conplete)
Ws. Stat. 8 196.491(3)(a)3.b. If the permt application is
i nconpl ete, the applicant nmay supplenent the application, again

triggering t he 30- day time peri od.

departnment fails to determ ne whether an application
is conmplete within 30 days after the application is
filed, the application shall be considered to be
conpl et e. The departnent shall conplete action on an
application under this subd. 3.b. for any permt or
approval that is required prior to construction of a
facility within 120 days after the date on which the
application is determned or considered to be
conpl et e.
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Ws. Stat. 8§ 196.491(3)(a)3.b. After the DNR permt application
is determned to be conplete, the DNR then has another 120 days
(140 days after the CPCN application is filed and 110 days after
the PSC nust determ ne whether the CPCN application is conplete)
to determ ne whet her to i ssue t he permts.
Ws. Stat. § 196.491(3)(a)3.b.

186 Therefore, interpreting 8§ PSC 111.53(1)(f)1. to
require a CPCN applicant to file the actual regulatory approvals
before the CPCN application can be deened to be conplete would
clearly conflict wth Ws. Stat. 8 196.491(3)(a)3.a.-b. Under
the statute, the wearliest the DNR can issue the required
regulatory permts is 140 days after the CPCN application is
filed and 110 days after the PSC is required to make its
conpl eteness determ nation. Thus, the statute expressly
contenplates that a CPCN applicant will not have the required
DNR permts in hand at the time the PSC nust render its
conpl et eness determ nati on.

187 Furthernore, 8 PSC 111.53(1)(f) requires site-related
information for "each proposed power plant site.” If it is not
sufficient for a CPCN applicant to nerely file information
concerning the required permts, then the applicant would need
to obtain a set of permts for each "proposed power plant site.”
This, in turn, would require, at a mnimum tw sets of permt
applications to be filed with the DNR In addition, the DNR
would be required to issue permts for at |least one site that
will not ultimtely be the site at which the power plant is

built. Such a result would be absurd and in conflict with the
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purpose of 8§ 196.491, which 1is to provide a streamined
certificate application process. RURAL, 239 Ws. 2d 660, {31.

188 As the PSC s interpretation of 8§ PSC 111.53(1)(f)1. is
not inconsistent wth the text of +the regulation and is
consistent with the statutes governing the issuance of the CPCN
and regulatory approvals, we accord it great weight deference.
VWEC filed a detailed table |isting: 1) the permts that would
be required for ERGS; 2) the activity for which each permt was
needed; 3) the agency responsible for issuing each permt; and
4) the statute or code provision pursuant to which each permt
woul d be issued. W  cannot conclude that the PSC s
determnation that the application contained the information
required under 8§ PSC 111.53(1)(f)1. was wthout a rational
basi s.
3. Transm ssion Line Agreenents

189 Wsconsin Admn. Code 8 PSC 111.53(1)(f) requires a
person filing a CPCN application to provide "[s]ite-related
i nformation for each pr oposed power pl ant site,
including . . . . 4. Any required transm ssi on line
construction, agreenments for use of the transm ssion system to
deliver plant power, transm ssion |osses, and effects on system
reliability." Al though this issue was not raised before the
PSC, it was raised in the circuit court, and the circuit court
determ ned that WEC s CPCN application was inconplete because it
failed to include the actual transmssion |ine agreenents.

Clean Wsconsin renews its argunment concerning the transm ssion
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line agreenents before this court. There is no dispute that
WEC s application did not contain such agreenents.

190 For the reasons discussed supra, in regard to the need
to obtain regulatory permts, the PSCs interpretation of 8§ PSC

111.53(1)(f), as requiring only information concerning the

listed items is entitled to great weight deference. As
previously discussed, actually requiring an applicant to file
the itens listed in 8 PSC 111.53(1)(f) woul d be absurd.

191 This is particularly true wth regard to § PSC
111.53(1)(f)4. If, as Cean Wsconsin contends, a CPCN
applicant is required to obtain and file the actual "agreenments
for use of the transm ssion systemto deliver plant power," then

the applicant nust also necessarily file "[a]lny required

transmission line construction[.]" Ws. Admn. Code § PSC
111.53(1)(f)4. This interpretation sinply nmakes no sense.
Under the PSC s interpretation, an applicant must file

information about or <concerning "[a]lny required transm ssion

line construction[]" and information about or concerni ng

"agreenents for use of the transm ssion system to deliver plant
power[.]" Ws. Admn. Code 8§ PSC 111.53(1)(f)4.

192 Furthernore, as previously noted, 8 PSC 111.53(1)(f)
requires an applicant to file information regarding the I|isted
itens "for each proposed power plant site." If Cean
Wsconsin's interpretation of 8 PSC 111.53(1)(f)4. were correct,
then an applicant would be required to obtain transm ssion |line
agreenents for (at a mninum two separate proposed sites, one

of which will not be built upon. Clean Wsconsin fails to

44



No. 2004AP3179

explain how a utility is to obtain agreenents for the
construction of transmssion lines for a power plant whose CPCN
application has yet to be approved or a plant whose site is
uncertain.

193 Therefore, we accord the PSC s interpretation of §8 PSC
111.53(1)(f)4. great weight deference. WEC filed over 100 pages
of information relating to transmssion lines, including a
docunent entitled "Generation Interconnection Study Report"—
prepared by the American Transm ssion Company (ATC)%*°—and a
docunent entitled "Power of the Future (PTF) Facilities Study:
Transm ssi on Assessnent of Proposed CGenerator Additions."” These
docunents contain very detailed assessnents of the effects of
ERGS on exi sting transm ssi on, required transm ssi on
i nprovenents, upgrades, and nodifications; detailed breakdowns
of the estimated costs for the inprovenents; and detailed
technical schematics for the transm ssion upgrades. The PSC
determned that these filings were sufficient to satisfy 8§ PSC
111.53(1)(f)4. We cannot conclude that this determ nation was

wi thout a rational basis.?

30 According to the parties' submissions, ATC owns al
transm ssion assets in eastern Wsconsin.

31 Although O ean Wsconsin also makes passing reference to
Ws. Admin. Code 8 111.53(1)(f)9. in its brief, a reviewng
court need not address argunents insufficiently devel oped.
Barakat v. DHSS, 191 Ws. 2d 769, 786, 530 N.W2d 392 (Ct. App
1995).
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QG her required information
194 dCdean Wsconsin's final argunment with regard to

conpl eteness determnation is that the PSC erred

specifically acknowl edged that it was not conplete in regard to

15, 2002, letter to which Cean Wsconsin refers, states:

Wile the application 1is determned to be
conplete at this tinme, our determination is, in part,
based on [WECs] comitnent to supply additional
information related to itenms 6, 7, and 18 of the

Comm ssion's Qctober 7, 2002, inconpleteness letter.
Substantial anmounts of information relative to itens 6
and 7 have been provided and will allow our review of
the wetland delineations to begin. Based on the
i nformation cont ai ned in Suppl enent 4 and
conversati ons wth [ VEC s] staff, it IS ny

understanding that the remaining information relative
to itens 6 and 7, consisting of final wetland reports
from the Southeast Regional Planning Comm ssion, wll
be avail abl e approximately in two weeks. [In addition,
the information relative to subsurface drilling,
sanpling and testing survey, the wave/environnental
climte state survey and t he aquati c/ benthic
environmental |ake bottom characterization survey in
item 18 will be available on the tinme line set out as
answer 5-SUP-021 of Suppl enent 4.

Wile | fully expect to receive the remaining
information on the established tine franes, failure by
[WEC] to submt the information in a tinely manner
will likely delay the CPCN process as this informtion
is necessary in order to conplete our review of the
pr oposed proj ect and i ssue a joint PSCW DNR
Envi ronnental |npact Statenent. Prior to receipt and
review of the necessary information, it would be
extrenely difficult to schedul e heari ngs.

Pl ease be aware that application information that
is considered adequate now may require further

46
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devel opnent | ater in t he Comm ssion's revi ew
process.

195 Contrary to Clean Wsconsin's suggestion, this letter
does not state that WEC s application is being determned to be
conpl ete even though the wetland information is inconplete. The
letter clearly states that WEC filed information sufficient to
"allow [the PSC s] review of the wetland delineations to begin."
The letter also discusses the tinmeline for when additional
information is to be received. Further, it specifically states
"application information that is considered adequate now may
require further developnent later in the Commssion's review
process. "

196 In other words, the PSCs conpleteness letter
acknow edged that WEC s application contained sufficient
information for the PSC to begin its review The PSC stated
that WEC may be required to file additional information in the
future. Nothing in the letter suggests that WEC s application
was | acking information necessary for the PSC to determ ne that
the application was conplete. We see nothing unreasonable in
the PSC determ ning an application to be conplete yet requesting
further information to assist in its review of the CPCN
appl i cation. Gven that the PSCs conpleteness letter
acknow edges that WEC had filed sufficient information for it to
begin its review of the CPCN application, C ean Wsconsin has
failed to persuade wus that the PSCs determnation of

conpl eteness is unreasonable. 1d.
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197 We next examne the parties' argunents concerning
whet her the PSC erroneously issued the CPCN for the two ERGS.
B. | ssuance of the CPCN
1. W sconsin's Energy Priorities Law

198 The PSC is required to conply wth the Energy
Priorities Law (EPL), Ws. Stat. 8 1.12, when approving CPCNs

for | ar ge electric generating facilities. See
Ws. Stat. 8§ 196.025(1). The EPL states Wsconsin's energy
policy and gives agencies and governnental wunits a |list of

energy source options and the priority in which they should be
consi dered when naking deci sions. Clean Wsconsin and Cal pi ne
raise nunmerous argunents that the PSC violated the EPL by
approving the CPCN for ERGS.

199 The relevant part of the EPL states:

(4) Priorities. In nmeeting energy demands, the
policy of the state is that, to the extent cost-
effective and technically feasible, options be

consi dered based on the followng priorities, in the
order i sted:

(a) Energy conservation and efficiency.
(b) Nonconbusti bl e renewabl e energy resources.
(c) Conbustible renewabl e energy resources.

(d) Nonrenewabl e conbustible energy resources,
in the order |isted:

1. Nat ural gas.

2. Gl or coal with a sul phur content of |ess
than 1%
3. Al'l ot her carbon-based fuels.
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(5 Meeting Energy Denands. (a) In designing
all new and replacenent energy projects, a state
agency or |local governnental wunit shall rely to the
gr eat est ext ent f easi bl e on ener gy efficiency
i nprovenents and renewable energy resources, if the
energy efficiency inprovenents and renewable energy
resources are cost-effective and technically feasible
and do not have unacceptabl e envi ronnental inpacts.

(b) To the greatest extent <cost-effective and

technically feasible, a state agency or | ocal
governnmental wunit shall design all new and repl acenent
energy projects followng the priorities listed in
sub. (4).

1100 Wsconsin Stat. 8§ 196.025(1) specifically charges the
PSC with the duty to inplenent these priorities: "To the extent
cost-effective, technically feasible and environnentally sound
the [PSC] shall inplenent the priorities under s. 1.12 (4) in
making all energy-related decisions and orders, including
advance plan, rate setting and rul e-nmaking orders.”

1101 ERGS woul d use high-sulfur coal as its fuel, which is
the lowest-priority fuel under the EPL. Cal pine has proposed an
alternative facility to be fueled by natural gas, which is the
hi ghest priority nonrenewabl e conbusti bl e energy option.

1102 Before discussing the parties' argunents concerning
the PSC s interpretation and application of the EPL, we set
forth the relevant portions of the PSC s Final Decision and
summarize the reasoning given for the PSCs conclusions
regarding the EPL, as it is the reasoning in the PSC s decision
that franes the parties' arguments on appeal .

1103 W begin by noting that the PSC clearly recognized

that the EPL was applicable to its decision:
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Another inportant legal and policy issue this
Conmi ssion nust decide is whether or not there is
enough energy conservation, renewable resources, or a

cl eaner burning fuel to cancel or delay the
construction approvals sought for the SCPC units in
this proceeding. State |aw provides guidance to the

Comm ssion in carrying out the state's energy policy.
Qur obligations are set forth in Ws. Stat. § 1.12.

104 The PSC then discussed the opposition to ERGS and the
argunent that the EPL mnmandates selection of the natural-gas
alternative presented by Calpine. The PSC stated it had
discretion in applying the EPL and that it was required to
consider its obligations wunder the Plant Siting Law when

applying the EPL:

This [EPL], however, is not a mandate to state
agencies that nust be nechanically applied to achieve
a specific outcone. In the Prefatory Note to 1993

Ws. Act 414, which enacted this law, the Legislature
declares that it "does not want to create inflexible
mandat es or deprive decision makers of the discretion
needed to respond appropriately to the circunstances

surroundi ng energy-rel ated deci sions. " The
Legislature explains that this |law uses "a conbi nation
of directives and encouragenent, while reserving

substantial discretionary authority to the decision
maker." Such discretion nust be applied in this case,
to harnoni ze the directives of the [EPL] with those of
the Power Plant Siting Law. The statutory franmework
for analyzing whether approving a CPCN project would

be in the public interest involves a nunber of
factors, beyond those specified in the [EPL]. The
Comm ssion nust consider the extent to which a
proposal may cause individual hardships, as well as

concerns about its engineering, economcs, safety,
reliability, environnmental inpacts, interference wth
local land wuse plans, and inpact upon wholesale
conpetition. The Commission is required to bal ance
all of these conpeting elenments, which frequently |ead
in different directions; no single primary factor is
the nmeasure of a CPCN project. Thus, the Comm ssion
is responsible for harnonizing the [EPL] and the Power
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Plant Siting Law, in order to determine what is in the
public interest.

1105 The PSC then began its analysis under the EPL by
addressing the first l|isted priority, energy conservation and
ef ficiency: "The applicants' and Comm ssion staff's estimates
of achievable energy efficiency do not denonstrate that energy
efficiency could reliably or cost-effectively serve to
substitute, or postpone, the SCPC units." However, the PSC
concluded that "a noderate l|level of intervention in the energy
ef ficiency nmarket would produce at |east 55 MWV of cost-effective
and technically feasible energy efficiency in WEPCO s service
territory by 2008." Therefore, the PSC ordered WEPCO to submt
a plan to the PSC for capturing at |east 55 MW through energy
ef ficiency prograns.

1106 The PSC next discussed renewable resources and
identified wind power and biomass energy as the resources nost
likely to be cost-effective. It noted that WEPCO had issued two
requests for proposals considering 200 MW of w nd power and 25
MN of biomass power, but concluded that these "renewable
resour ces are not cost-effective, technically feasi bl e
al ternatives."

1107 The PSC then considered natural-gas power, stating:
"No gas-fired, baseload facilities were presented as either a
cost-effective or technically feasible alternative in this
record."3?> The PSC explained that it was critical that WEPCO

address the need for new baseload facilities i mediately:

32 A baseload facility provides power "effectively on a
constant basis, not less than 70% of the tine, day in day out."
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A critical part of the Conmssion's ultimte
preference for coal-fired generation over gas-fired
generation rests heavily on the discretion accorded to
the Conmm ssion under the [EPL] and the Power Plant
Siting Law. Mre significantly, the crux of this case
is really about the appropriate timng to construct
new basel oad generati on. A fundanental policy choice
presented in this case is whether the Conm ssion
beli eves that WEPCO needs to take steps now to address
needs for new baseload facilities over the next
decade. The Comm ssion believes that the applicants
shoul d take those steps now to ensure these facilities
are in service in 2009 and 2010.

1108 The PSC s decision that coal-fired basel oad generation
was appropriate was, in part, based on Electric Generation
Expansi on Anal ysis System (EGEAS) conputer nodeling projections®
that denonstrated energy priority alternatives "[could not]
replace the need for new basel oad, coal-fired units to serve
VEEPCO. " The PSC further stated that the factors in the Plant

Siting Law supported its concl usion:

There are qualitative factors set forth in Ws.
St at. 8 196. 491(3) (d) t hat al so support t he
Comm ssion’s conclusion that new coal-fired generation
is in the public interest and that ERGS is the nopst
cost-effective and technically feasible way to address

WEPCO s basel oad needs. The Commi ssion's decision to
approve SCPC 1 and 2 balances its obligations under
the [EPL] and the Power Plant Siting Law It also

reflects the Conmission's policy judgnent that while

3 EGEAS is "a nodular production-costing, generation-
expansion software tool that 1is wused to find |east-cost
generation system expansion plans by conparing all conbinations
of multiple generation options to neet forecasted system |oad."
The inputs used included "forecasted energy and denand, the
economc and engineering characteristics of existing and
possi bl e new generation units, fuel price forecasts, known or
expected energy purchases or sales, desired reserve nmargin, and
the forecasted cost of em ssion allowances.”™ The conplexity of
this tool is readily apparent.
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natural gas-fired generating facilities my be better
suited for peak and internediate |oad generation,
coal-fired generation provides the nobst practica
means to serve WEPCO s needs for baseload capacity.
The evidence in this proceeding denonstrates the
advant ages of wusing cleaner burning coal technol ogies
like SCPC as a baseload resource over gas-fired
generati on.

The need for new baseload generation is the
critical factor that distinguishes this decision from
the Port Washington order. The Port Washington order
addressed WEPCO s need for new internediate capacity.
The Comm ssion has not approved construction of any
new basel oad, coal-fired generation in Wsconsin since
1980. The evidence presented reflects the fact that
WEPCO s existing fleet of baseload plants is aging.
WEPCO s aging baseload resources nay be asked to
mai ntain or even increase their historical production
as older facilities are retired over the next decade
and transm ssion constraints within WS continue to
limt the ability of Wsconsin |oad-serving entities
to inmport electricity. |In fact, in Phase | of PTF the
Comm ssion approved the retirenent of 320 MWV of
exi sting Dbasel oad, coal-fired generation at Port
Washi ngt on. The record in this docket denonstrates
t hat WEPCO needs nore basel oad capacity.

1109 The PSC then exam ned environnental factors and stated
that as part of the proposed plan, WEPCO would instal
technology to reduce emssions on the existing plants at the
site. Finally, it noted that the policy preferences set forth
in the EPL are actualized in "the overall pattern of decisions
made by each agency,” and that since its enactnent, the PSC had
aut hori zed nore than 6,900 MV of natural-gas fueled plants. The
PSC enphasi zed that "[t]he total mx of energy sources that the
Comm ssi on has approved over this tine period shows a pattern of
decisions for baseload, internediate and peaking generating

facilities that conplies with the state’s energy policy."
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1110 The dispute regarding the EPL centers on the PSC s
focus on the need for "baseload" capacity and its conclusion
that the natural gas option was not cost-effective and
technically feasible for this project. The PSC concl uded t hat
in interpreting and applying the EPL, it was required to
consider its obligations under the Plant Siting Law and type of
proj ect being proposed. Cl ean Wsconsin and Cal pi ne argue that
the PSC s interpretation of the EPL was erroneous because the
concept of "baseload" capacity is not part of the EPL and
because the factors in the Plant Siting Law have no bearing on
the requirenents of the EPL.

1111 As discussed supra, this court applies varying degrees
of deference to an agency's interpretation of statutes. Cal pine
and Clean Wsconsin argue that this court should give no
deference to the PSC s interpretation of the EPL, asserting that
it satisfies none of the four requirenents for granting great
wei ght deference discussed supra. They assert that the PSC s
application of the statute has never been wused in a CPCN
determ nation concerning a high sulfur, coal-fueled facility and
that the basel oad concept is contrary to the plain |anguage of
the EPL. In contrast, the PSC contends that great weight
deference is appropriate, citing its "substantial experience in
processing certificate applications.”

1112 W agree wth the PSC and conclude that great weight
deference is appropriate. The PSC satisfies the first
requi renment for great weight deference because it is clearly

charged by the legislature with applying the EPL in its CPCN
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determ nations. Second, the PSC has frequently and consistently
interpreted the EPL in light of its obligations under the Plant
Siting Law and the particular requirenents of the project being
pr oposed.

113 For exanple, in Application of Madison Gas & Elec.

Co., No. 05-CE-121 (Ws. PSC Cct. 9, 2003), the PSC exam ned a
proposal to build a natural-gas-powered facility on the canpus
of the University of Wsconsin-Mdison. The purpose of the
project was to provide electric power for Mdison Gas and

El ectric Conpany and to provide steam and chilled water to the

uni versity. In its application of the EPL, the PSC discussed
wi nd power, a higher priority energy than natural gas. The
Final Decision stated: "Although there are additional w nd

resources available, the Commssion finds that w nd resources

are neither technically feasible nor cost-effective options to

di spl ace the need for a project the size and scope presented in

this application.” 1d. at 13 (enphasis added).

1114 Likewi se, in Application of Ws. Elec. Power Co., No.

05-CE-117 (Ws. PSC Dec. 20, 2002) [hereinafter Port WAshi ngton

O der], where the PSC nmade its determ nation regarding Part | of
the proposal that is the subject of this litigation, the PSC
applied the cost effective and technically feasible standards in
the context of the Plant Siting Law requirenments concerning the
proposed natural-gas-fired plants. In its application of the
EPL, the PSC discussed energy efficiency and renewabl e resources

but concluded that both were "neither technically feasible nor
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cost effective options to displace the need for a project the
si ze and scope presented in these applications.” 1d. at 16.

1115 In Application of Ws. Pub. Serv. Corp., No. 6690-CE-

187 (Ws. PSC Cct. 7, 2004) [hereinafter Wston Oder], a

decision following this case, the PSC applied the EPL to a
situation very simlar to the present case. That deci sion
concerned a 515 MW coal baseload unit proposed by the Wsconsin
Public Service Corporation. There, the PSC ordered the
corporation to submt a plan to capture 32 MN of energy
efficiency, but cane to the sane conclusion as the Final
Decision in the present case that natural gas was not a cost-
effective or technically feasible alternative to coal for a
basel oad plant. |d. at 16-17.

116 Contrary to the assertion of Calpine and Cean
Wsconsin, it is irrelevant that the present case is the first
time the PSC has applied its interpretation of the EPL to a
hi gh-sul fur coal facility. The correct test for great weight
deference is whether the agency has prior experience in
interpreting the statutory section at issue, not whether it has
previously applied that interpretation to the precise facts

presented on appeal. Hont haners Rests., 240 Ws. 2d 234, {12

Therefore, we conclude that the PSC s interpretation of the EPL
nmeets the second requirement for great weight deference.

117 Next, we conclude that the third requirenent for great
wei ght deference is net because the PSC s interpretation of the
EPL requires it to interpret the phrases "cost effective" and

"technically feasible,”™ which in turn calls for the PSC to rely
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on its expertise of highly technical subjects such as economc
forecasting and industrial technology. The PSC nust wuse its
expertise to determne what is "cost effective" in any given
situation or what is "technically feasible."

1118 Finally, by interpreting the provisions of the EPL in
light of the requirenents under the Plant Siting Law, the PSC
has provided an interpretation of the EPL that wll pronote
uniformty in the application of the EPL as it relates to CPCN
det erm nati ons. As  such, we conclude that the fourth
requi renent for great weight deference is satisfied.

119 d ean Wsconsin and Cal pine also argue that we cannot
give great weight deference to the PSCs interpretation of
Ws. Stat. 8 1.12(4) because the PSC cannot interpret the
statute for all the other agencies that nust also apply this
provi si on. W reject this argunment because the PSC s
interpretation of the EPL pertains only to CPCN determ nations
under the Plant Siting Law. O her agencies are free to apply
the EPL in the contexts of other determnations that they are
aut hori zed to make. Accordingly, we give great weight deference
to the PSC s interpretation of the EPL and will not substitute
our interpretation of t he statute unl ess t he PSC s
interpretation is irrational.

120 C ean Wsconsin and Calpine argue that the PSC s
interpretation of the EPL cannot be upheld because it is
contrary to the plain text of the EPL. Addi tionally, Calpine
asserts that the determ nation that gas-powered plants could not

support baseload needs is an invalid, unpromulgated "rule" that
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the PSC adopted in this case, bypassing the proper procedures
for creating rules set out in Ws. Stat. § 227.10(1).

1121 W conclude that the PSC s interpretation of "cost
effective and technically feasible"” nust be harnonized with the
Plant Siting Law because the EPL is to be applied as the PSC
makes energy-related decisions under both statutes. W t hout
consideration of the various statutes an agency is charged wth
adm nistering, there is no context in which to gauge whether an
option is cost effective or technically feasible.

122 The EPL itself states that the priorities are to be
applied "[i]n neeting energy denands." Ws. Stat. 8§ 1.12.
Wsconsin Stat. 8 196.025(1) states the priorities of § 1.12(4)
are to be applied "in nmaking all energy-related decisions and
orders."” \Wen the PSC nmakes a determ nation on a CPCN under the
Plant Siting Law, it applies the EPL in the context of
determ ning whether to approve the requested plant siting. The
question the PSC should ask is thus: G ven the requirenents of
the Plant Siting Law, what is the highest priority energy option
that is also «cost effective and technically feasible?®
Therefore, the PSC s interpretation of the EPL is not contrary
to the text of the statute.

1123 W also reject Calpine's argunment that the use of
"basel oad”" termnology and the determnation that natural gas

was not cost effective and technically feasible anmbunted to an

3 1f an agency makes an energy determnation under a different

statute, it would interpret "cost effective and technically
feasible” in concert with the provisions of that statute.
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invalid, unpronulgated "rule." The term "baseload" is a way of
defining the type of project at issue. The determ nation that
natural gas was not an appropriate alternative was the PSC s
conclusion after it analyzed the various alternatives through
EGEAS conputer nodeling and other techniques. The term
"basel oad” is not a "regulation, standard, statenent of policy,
or gener al order," as "rul e" S defi ned under
Ws. Stat. § 227.01

1124 The discussion of the need for "baseload" facilities
in the present case is part of the PSC s explanation of the size
and scope of the project it has before it. If the PSC
determ nes under the Plant Siting Law that a project of this
size and scope (i.e. a baseload plant) is "in the public
interest” and is necessary to "satisf[y] the reasonabl e needs of
the public for an adequate supply of electric energy,"” then it
must apply the EPL and choose the highest priority energy option
that is both cost effective and technically feasible in the
context of that need.

1125 In sum we cannot concl ude t hat t he PSC' s
interpretation of the EPL is contrary to the text or the statute
or is in any way irrational. As such, we turn now and discuss
the challenges Cean Wsconsin and Calpine raise to the PSC s
general application of the EPL in this case.

126 C ean Wsconsin and Cal pine raise nunerous intertw ned
clains regarding the PSC s general application of the EPL.
Cl ean Wsconsin first argues that the PSC erroneously determ ned

that the EPL did not bind the agency to accept higher priority
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alternatives that are cost effective and technically feasible
It relies on language in the Final Decision that it argues
denonstrates the PSC believes it could approve ERGS even if
hi gher priority alternatives are at the sane cost or |ower than

hi gh- sul fur coal

S.C. Johnson asserts that it is not enough that ERGS
be close in price to other higher priority options and
that the applicants in the present proceeding nmnust
prove a "conpelling reason” not to abide by the energy
priorities described in [EPL]. Under this reasoning

the Comm ssion would be obligated to select a higher
priority fuel option wunless the applicants have
denonstrated that the proposed units at ERGS will be
provided at a substantially |lower cost than available
hi gher energy priorities.

This [EPL], however, is not a mandate to state
agencies that nust be nechanically applied to achieve
a specific outcone.

1127 A ean Wsconsin also relies on coments from the
commi ssioners at their Cctober 29, 2003, neeting to denonstrate
that the comm ssioners did not feel bound by the EPL. It cites
comments by Chairperson Burneatta Bridge that she did not "fee
constrained to choose gas in any scenario in which it is the
| east expensive,” by Conmi ssioner Ave Bie that the legislature
did not nean for these priorities to be "literal" and by
Comm ssioner Bert Garvin that "the energy priorities thenselves
are directory and not mandatory as a matter of |aw "

1128 Cean Wsconsin also argues that the Final Decision
incorrectly relies on language in the prefatory note of the Act

that created the EPL to defeat the plain neaning of the statute.

It argues that there are no anbiguities in the EPL allow ng the
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PSC to consider legislative history such as the prefatory
comment, and that even if one does |ook at the coment, it gives
the PSC discretion to determ ne only whether energy options are
cost effective and technically feasible. It also contends there
are no conflicts between the EPL and the Plant Siting Law

129 Cal pine also argues the EPL does not require that
alternate proposals conpletely displace the need for projects
i ke ERGS. Cal pi ne concludes that proper application of the EPL
mandat es sel ection of their natural -gas powered alternative.

1130 The bulk of the parties' disagreenents on the PSC s
application of the EPL relates to the |anguage "to the extent
cost-effective and technically feasible." The PSC based its
determ nation that natural gas is not cost effective and
technically feasible on its coordinate determnation that in
this instance, the basel oad power needs of the public could not
be met by any option other than high-sulfur coal. As the Fina
Deci sion stated, "the key question in this docket is not whether
additional coal-fired baseload generation should be approved,
but when it should be installed."

131 To the extent the respondents cite to |language in the
Final Decision and comments by the conm ssioners that suggest
the PSC did not consider the EPL to be binding, we disagree
The PSC did apply the EPL as we descri bed above and sinply cane
to a conclusion favoring coal over natural gas. W also note
that the comm ssioners clearly explained their decision-nmaking
process under the EPL and Plant Siting Law as we described

above. Conmi ssioner Garvin stated, "The best cost effective and
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technically feasible solution will depend . . . on what type of

need nust be nmet." Chairperson Bridge stated:

In addition to the energy priority law, the PSC

has responsibilities under the CPCN | aw. And as |
menti oned, these include assuring reliability and
assuring an adequate supply of energy. And ny

approach to the energy priority law is to rank the
options that also neet the criteria of the CPCN | aw.

The  Final Decision and the entire transcript of t he
comm ssioners' discussion of the EPL denonstrate that the PSC
did not disregard the priorities listed in Ws. Stat. § 1.12(4),
but rather applied the priorities within the context of the
requi renents of the Plant Siting Law.

132 To respond to other argunments by the respondents
concerning the interplay between the EPL and the Plant Siting
Law, we agree that there is no "conflict" between the two | aws.
The two statutes work together to provide a framework in which
the PSC is to nmake energy decisions. The respondents assert
that the PSC used the discretion discussed in the Prefatory Note
of the EPL to bypass the unanbiguous statutory priorities.
However, we conclude any discretion enployed by the PSC in
making its determnation was necessary to determ ning whether
alternatives were cost effective and technically feasible, a
clear requirenment of Ws. Stat. § 1.12(4). The PSC did not
bypass the priorities of the EPL

1133 Relying on the PSC s decision in the Wston Oder,

Cal pine also argues that the PSC has interpreted the EPL as not

requiring that higher priority alternatives nust conpletely

di splace the need for a lower priority source project in order
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to be approved.® This argunment is nisleading, however, because
the higher priority alternative added to the plan in that case,
as was the case here, was "energy efficiency,”" which is not a
tangi ble source to provide energy, but rather, a program
designed to save energy. As we discussed above, the Weston
Order actually applied identical reasoning to that enployed in
the PSC s Final Decision in the present case.

1134 After considering the parties' argunments concerning
the PSC s general application of the EPL in this case, we

conclude that the PSC s determnation that coal was the only

3% Calpine relies on the follow ng |anguage from the PSC s
decision in the Wston O der:

Ws. Stat. 8 1.12(4) does not expressly provide that
conservation or renewable resources nust displace or
delay a proposed project; the statute requires that
such alternatives be considered if shown to be cost-
effective and technically feasible. The plain
| anguage of the Energy Priorities Law together wth
the directive in Ws. Stat. § 196.025, require the

Commission to maximze the overall use of t he
preferred options to the extent possible, even in
i ncrenental anounts. This is consistent with the

obvi ous objective of the law, which is to deploy the
nore environmentally preferable options first when
nmeeti ng Wsconsin's need for energy.

The record in this proceeding denonstrates that other
options such as conservation and renewable resources
do not displace the need for Wston 4. However, as
di scussed below, this record also establishes a basis
to require inplenentation of additional options that
are "cost ef fective, technically feasible, and
environmental ly sound" consistent wth the Energy
Priorities Law.

Weston Order, at 11-12.
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avai l abl e cost-effective, technically feasible energy option for
t he basel oad needs of the public in this instance was a rational
one, and we therefore decline to substitute our own judgnent for
that of the PSC.
2. The Plant Siting Law

135 In addition to challenging the PSC s gener al
application of the EPL, C ean Wsconsin and Cal pine argue that
the PSC inproperly applied the Plant Siting Law to the CPCN
application in this case, raising 1issues concerning various
segnents of that statute. W discuss each issue raised in turn
However, Dbefore addressing each 1issue concerning the Plant
Siting Law, we nmnust determne what |evel of deference is
appropri ate. As this court has previously recognized, "[t]he
‘great weight' standard has been called the general rule in
W sconsin." Hut son, 263 Ws. 2d 612, ¢{32. Qur case |aw has
established that we should accord an agency's interpretation of
the law great weight deference when the "'legal question is
intertwwned with factual determnations or with value or policy
determ nations'" and the agency involved "'has primry
responsibility for determnation of fact and policy."" Id.

(quoting Sauk County, 165 Ws. 2d at 413 (in turn quoting West

Bend Educ. Ass'n, 121 Ws. 2d at 12)).

1136 We conclude that great weight deference is appropriate
her e. First, there is no dispute that the |legislature has
specifically charged the PSC with the interpretation of chapter
196. The legislature has given the PSC jurisdiction to

"supervise and regulate every public utility in this state and
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to do all things necessary and convenient to its jurisdiction."
Ws. Stat. § 196.02(1).

1137 Next, the PSC 1is the only agency charged wth
admnistering 8 196.491(3)(d), which has been in existence for
30 years. Further, there can be no doubt the decision to issue
a CPCN for a specific plant at a specific location calls for the
PSC to wutilize its expertise and nmake a variety of factual
fi ndi ngs.

1138 Finally, and nost i nportantly, t he PSC s
interpretation and application of 8 196.491(3)(d) inherently
calls for a variety of policy determ nations. Even a cursory
review of the Plant Siting Law reveals that the PSC is charged
with making a nunber of I|egislative-type policy determ nations
when determning if a CPCN should be issued. For instance, the
PSC nust determ ne whether: "[t]he proposed facility satisfies

the reasonable needs of the public for an adequate supply of

electric energy"; "[t]he design and |ocation or route is in the

public interest considering alternative sources of supply,

alternative | ocati ons or routes, i ndi vi dual har dshi ps,

engi neering, economc, safety, reliability and environnental

factors"; "[t]he proposed facility wll not have undue adverse
i npact on other environnental values"; "[t]he proposed facility
will not unreasonably interfere with the orderly land use and

devel opnent plans for the area involved"; and "[t]he proposed

facility will not have a material adverse inpact in conpetition

in t he rel evant whol esal e electric service mar ket . "

Ws. Stat. 8§ 196.491(3)(d)2.-4., 6.-7. (enphasis added).
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1139 Al of these determnations are |legislative-type
determ nations that require the PSC to nmake factual findings and
apply its technical know edge and expertise. The fina
decisions as to where and when a proposed power plant should be
constructed, how large the plant should be, how it should be
constructed, and what fuel it should use are quintessentially
| egi sl ative policy choices that have been del egated to the PSC.

1140 Because we conclude great wei ght deference is
appropriate, our analysis of the parties' clains regarding the
Plant Siting Law will focus on whether the PSC s determ nation
had a rational basis, Hutson, 263 Ws. 2d 612, 132, and was
consistent with the statutory |anguage, Bosco, 273 Ws. 2d 586,
119.

a. Reasonabl e Needs/ Public Interest

141 Under Ws. Stat. § 196.491(3)(d)2.-3., the PSC can
approve an application for a CPCN filed by a public utility only
if "the proposed facility satisfies the reasonable needs of the
public for an adequate supply of electric energy" and "the
design and location or route is in the public interest
considering alternative sources of supply, alternative |ocations
or routes, individual hardships, engineering, economc, safety,

reliability and environnmental factors."*® Part of the calculus

3 Wsconsin Stat. § 196.491(3)(d)2.-8. sets  out t he
requi renents for granting a CPCN for a proposed power facility:

(d) Except as provided under par. (e) and s. 196.493,
the comm ssion shall approve an application filed
under par. (a) 1. for a certificate of public
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convenience and necessity only if the conm ssion
determ nes all of the follow ng:

2. The proposed facility satisfies the reasonable
needs of the public for an adequate supply of electric
energy. This subdivision does not apply to a whol esal e
mer chant pl ant.

3. The design and location or route is in the public
interest considering alternative sources of supply,
alternative |l ocations or routes, individual hardships,
engi neeri ng, econoni c, safety, reliability and
environmental factors, except that the comm ssion may
not consi der alternative sources of supply or
engi neering or economc factors if the application is
for a wholesale nerchant plant. In its consideration
of environnmental factors, the commssion nmay not
determ ne that the design and |l ocation or route is not
in the public interest because of the inpact of air
pollution if the proposed facility wll neet the
requi renents of ch. 285.

4. The proposed facility will not have undue adverse
i npact on other environnental values such as, but not
l[imted to, ecological balance, public health and
wel fare, historic sites, geological formations, the
aesthetics of land and water and recreational use. In
its consideration of the inpact on other environnental
values, the commission may not determne that the

proposed facility will have an undue adverse inpact on
t hese val ues because of the inpact of air pollution if
the proposed facility will mneet the requirenents of
ch. 285.

5. The proposed facility conplies with the criteria
under s. 196.49(3)(b) [requires certification that
public conveni ence and necessity require the project]
if the application is by a public utility as defined
ins. 196.01.

6. The proposed facility wll not unreasonably
interfere with the orderly |and use and devel opnent
pl ans for the area involved.

7. The proposed facility wll not have a material

adverse i npact on conpetition in the relevant
whol esal e el ectric service market.
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that goes into making these determnations is estimating the
future energy needs of the state and forecasting the economc
i npact of proposed pl ans.

1142 Accounting for the nyriad of economc factors that
affect demand and energy prices is an incredibly conplex task
All parties rely on the EGEAS conputer-nodeling program to
provide estimtes of what the optimal construction plans would
be, given changes in the many variables affecting the state's
future -energy situation. WEPCO ran nodels on EGEAS and
presented those findings in its application for the CPCN

1143 The PSC also used EGEAS nodeling to choose the best
energy option under the requirenents of the EPL and the Pl ant
Siting Law In the Final Decision, the PSC stated: " Al nost
every ECEAS run shows the need for new basel oad generation over
the next decade,” and "[t]hese EGEAS runs denonstrate that the
energy priority resources, alone or in conbination, cannot
replace the need for new basel oad, coal-fired units to serve
VWEPCO." The PSC used this nodeling as well as other factors to
conclude that natural-gas-fired wunits wuld not be cost
effective and technically feasible for basel oad capacity in this
case. G ven the need for nore baseload plants and the |ack of
hi gher priority alternatives, the PSC approved the CPCN

application for the coal-fired units.

8. For a large electric generating facility,
brownfields, as defined in s. 560.13(1)(a), are used
to the extent practicable.
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144 Cean Wsconsin and Calpine argue that the PSC
inproperly applied 8§ 196.491(3)(d)2.-3. to the present case.
Clean Wsconsin argues that the PSC failed to nake required
findings of fact and the EGEAS nodeling failed to consider
pertinent variables. Calpine joins in arguing that even wth
the various problens in EGEAS, Calpine's natural-gas-fired plant
was the |owest cost option, and therefore was required to be
sel ect ed. Cal pine also argues that its natural-gas alternative
could be operated as a baseload facility and that there was no
basis for the PSC s determnation that "no gas-fired, basel oad
facilities were presented as either a cost-effective or
technically feasible alternative in this record.”

i Requi red Fi ndi ngs of Fact

145 C ean Wsconsin argues that the Final Decision did not
contain findings of fact and that the findings section "nerely
recited the statutory criteria and | abeled them 'Findings,' such

that it is inpossible to review the PSC s decision. See Stas v.

M | waukee County Cvil Serv. Conmin, 75 Ws. 2d 465, 475, 249

N.W2d 764 (1977). This argunment is not persuasive. There is
no requirenent that the agency provide an el aborate opinion.

Ws. Envtl. Decade, Inc. v. PSC, 98 Ws. 2d 682, 701, 298

N.W2d 205 (C. App. 1990) (WED 1V). Al that is required is
that the findings of fact and conclusions of |law are specific
enough to inform the parties and the courts on appeal of the
basis of the decision. Id. Here the findings of fact and
conclusions of law explain the basis of the decision, and the

Final Decision includes a 50-page analysis of the issues in the
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case. Therefore, we are easily able to determ ne whether the
PSC acted appropriately.
ii. Alleged Deficiencies in EGEAS Mdeling

146 Cean Wsconsin argues that the EGEAS nodeling was
defective because: 1) it failed to include known costs rel ated
to the ERGS project; 2) it was not utilized to evaluate higher
priority fuel sources; and 3) its nodeling utilized biased
nodel i ng vari abl es. The thrust of its argunent is that the
EGEAS nodeling systemis only as good as the data input for its
projection, such that flawed inputs would necessarily result in
flawed results. W now discuss these three issues.
a) Failure to I nclude Known Costs

147 Cean Wsconsin argues that health-related costs
regarding ERGS' s planned air em ssions were introduced into the
record but not included in the EGEAS runs. O her allegedly
ignored itens include mtigation paynents to Oak Creek and ot her
| ocal community inpacts such as property value inpact. The PSC
on the other hand, argues that it did not rely solely on EGEAS
nmodel i ng and considered all relevant factors.

1148 W reject Clean Wsconsin's challenge because it
m scharacterizes the role of EGCEAS in the PSCs CPCN
determ nations. The PSC describes EGEAS as its "primary tool to

consider optimal resource options on a quantitative basis," but

“"it is by no neans the only tool." As the Final Decision
st at ed: "Power supply planning is not a science. Det er m ni ng
what resource options wll ensure low cost, reliability and

environnental sensitivity for the consumng public requires the
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exercise of judgnent and consideration of a wde variety of
qualitative factors."

149 In addition, the PSC notes that the CPCN statute does
not require conputer nodeling and that it did not rely solely on
the results output by EGEAS, but rather integrated those results

into its analysis of all the requirenments of the Plant Siting

Law. The PSC relied on significant evidence in the record
devoted to mtigation paynents. In addition, the PSC s Final
Decision specifically stated: "The applicants shall work wth

nei ghboring communities to mtigate valid concerns and inpacts."
1150 Finally, the PSC asserts that the health-related costs
associated with air emssions were outside the scope of the

PSC s authority. Wsconsin. Stat. 8§ 196.491(3)(d)3. states:

In its consideration of environnmental factors, the
comm ssion nmay not determne that the design and
|ocation or route is not in the public interest
because of the inpact of air pollution if the proposed
facility wll neet the requirenments of ch. 285 [a
chapter charging the DNR wth pronulgating rules
regarding air pollution control].

The statute prohibits the PSC from determning that a project is
not in the public interest based on air em ssions so long as ch.
285 standards are net. VWiile cost is a factor wunder the
analysis of the public interest requirement, to include the
health-related costs of air emssions could result in a project
being rejected for the very reason the statue disallows.
Therefore, this interpretation of the PSCs duties is not a

rati onal one.
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1151 Exam ni ng t he numer ous requirenents listed in
Ws. Stat. 8§ 196.491(3)(d)2.-8. and forecasting future energy
needs and prices is a highly technical exercise that the PSC is
charged wth performng. Deciding what economc factors are, or
are not, to be included in the conputer nodel is precisely the
type of determnation that the PSC should be given great
deference to carry out, because it is operating well within its
area of expertise and it is nuch better suited to nmake those
decisions than is the judiciary. "I't is not the function of a
reviewing court to dictate the economc analysis to be enpl oyed
in a decision [that] is based upon the expertise and lies within

the discretion of the PSC." Seebach v. PSC, 97 Ws. 2d 712,

728, 295 N.W2d 753 (Ct. App. 1980). W conclude that the PSC s
choi ce of cost variables for the EGEAS nodel i ng was rational .
b) Failure to Evaluate Hi gher Priority Fuel Sources

152 C ean Wsconsin next argues that the PSC failed to run
a nodeling analysis of natural gas power "conparable" to the
ECEAS runs of coal power it perforned. It states that it is
"critical to the public interest test, which requires
consideration of 'alternative sources of supply,' as well as
econom c, safety, and environnental factors." The PSC argues
that it indeed ran nodels assumng wnd power, natural gas,
bi omass, and conservation alternatives, and also conducted an
"integrated alternative" conbining various higher priority
sour ces. Clean Wsconsin argues that the nodels are not fully
"conparable" unless they are premsed on the sanme nega wattage

for each source. However, it provides no basis for this
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requirenent. In fact, it provides no basis for the foundation
of this argunent: that conputer nodeling is required.

153 Qur great weight deference review of the alternate
source conparison is not concerned with the actual procedures
utilized by the PSC, but rather we exam ne whether there is a
rational basis for the determnation of the PSC. The record
contains significant evidence supporting the PSC s sel ection of
coal over gas for baseload capacity in this case, including: 1)
a need for significantly expanded baseload facilities; 2) the
cost and volatility of natural gas prices; 3) the possible
difficulty of supplying basel oad natural gas plants; 4) the |ack
of coal-powered plants built in the last twenty-five years,
coupled with the aging and retirement of existing coal plants
5) the desire for diversifying the utilities' fuel mx; and 6)
mul ti ple ECGEAS runs selecting a coal plant, even after the PSC
specifically altered inputs in response to such criticisns.

c) Bi ases in EGEAS Vari abl es

154 C ean Wsconsin next argues that the PSC ignored flaws
in the EGEAS inputs, including artificially low reliability for
existing facilities, artificially high availability for ERGS and
i nconsi stent allocation of costs, which were all biased in favor
of making ERGS | ook nore attractive from a cost standpoint. It
argues that these biases undermne the reliability of the EGEAS
f orecasts.

155 This issue was specifically addressed in the PSC s

Fi nal Deci si on:
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S.C. Johnson criticizes a nunber of nodeling
i nput s, al | egi ng t hat VWEC is usi ng i mpr oper
engi neering and fuel data for existing WEPCO units, an
i nproper common systens cost allocation to the OCPP
units, a demand and energy forecast that is too high,
an inproper addition of 200 MW of demand obligations
for WPPI and MEUW overly favorable engineering
assunptions for the proposed SCPC units, and an
i nproper early retirement of certain OCPP and Presque
Isle wunits, while it is also ignoring the likely
avai lability of additional energy efficiency efforts
that would reduce the growh in electric denand.
Conmi ssion staff evaluated these concerns, revised
sonme of its assunptions, and prepared an EGEAS run to
denonstrate how these changes would affect the opti nal
expansion plan. Because it includes additional energy
efficiency to control electric demand, in addition to
generation options, Conmm ssion staff described this
run as an "integrated alternative" that integrates the
energy priorities described in Ws. Stat. 88 1.12(4)
and 196. 025. For exanple, this EGEAS run includes
| oner forecast demand and energy growh rates of 1.8
to 2.1 percent per year, instead of the 2.5 to 2.9
percent per year growh rates in the base forecast.
In addition, a total of 600 MWV of demand is stripped
away from the WEPCO base electric demand forecast, in
200 MW increnents every two years through 2011, to
reflect a nore aggressive approach to energy
conservati on. This integrated alternative also
includes a less favorable 4 percent forced outage rate
for the SCPC units.

Even with the revised input assunptions of this
integrated alternative, the EGEAS nodel results are
not significantly different. EGEAS still selects an
SCPC unit, by the year 2012.

1156 While there is also evidence in the record rebutting
the charge that various inputs were biased, the above discussion
denonstrates that the PSC was aware of the alleged biases in
i nput variables and that even after adjustnents were nade to
account for alleged biases, EGEAS selected a coal-fired basel oad

pl ant . As the record is clear that the PSC was aware of these
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all eged biases and nmade substantial efforts to adjust its
nmodel ing to correct for any defects, we can find no error in the
PSC s use of EGEAS nodeling to assess the statutory requirenents
in 8 196.491(3)(d)2.-3. The PSC clearly has discretion over
what inputs are utilized for EGEAS nodeling. Sinply put, this
court lacks the technical know edge and expertise to dictate to
the PSC what inputs it mnust utilize in its EGEAS nodeling and
the values for those inputs.

iii. Least Cost Alternative

1157 Cal pine argues that it is PSC policy to award CPCNs to
the least cost alternative, and that in this case, Calpine's
natural gas proposal for part of the project was the |east cost
alternative. Calpine cites to previous PSC decisions to support
its argunent that the least cost alternative is routinely
approved.

158 This argunent ignores the text of the Plant Siting Law
and m sconstrues the previous decisions of the PSC upon which
Calpine relies. An examnation of Ws. Stat. 8 196.491(3)(d)?2.-
8. reveals that "economcs" is but one factor in the
mul tifaceted decision-nmaking process the PSC utilizes. As we
indicated in our discussion of the EPL supra, there 1is
significant evidence in the record supporting the decision to
use coal power for basel oad capacity.

1159 Contrary to Cal pine's argunent, prior decisions of the
PSC denonstrate that cost is but one factor in the
determ nati on. For instance, Calpine relies on the follow ng

| anguage from I nvestigation on the Cocmmin's Om Mdtion, No. 05-
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El-112 (Ws. PSC Dec. 28, 1993): "Under the Conm ssion's
integrated planning and CPCN principles, the |east cost overal

choice is the option the utility will be authorized to pursue.”
Id. at 19. However, Calpine takes this statenent out of
context, as imediately preceding that statenent, the PSC
st at ed: "The winner . . . at Stage One, is, by definition, the
| owest overall cost alternative the wutility has available,

consi dering engineering, economc, health, safety, reliability,

efficiency and environnental factors."” Id. (enphasis added).

Furthernore, the PSC indicated in the sane Final Decision that
"[t]he bidding process selected by the Conm ssion requires
consideration of a wde range of factors in selecting the
w nning bid(s)." 1d. at 23.

1160 In the present case, the PSC clearly followed its past
precedent of considering all of the statutorily nmandated
factors. We conclude there was no "practice" of selecting the
|l east cost alternative while ignoring the other statutory
factors.

iv. Natural Gas Basel oad

161 Cal pine also argues that their natural-gas alternative
could be operated as a baseload facility and that there was no
basis for the PSC s determnation that "no gas-fired, basel oad
facilities were presented.” Again, as indicated in our
di scussion of the evaluation of the EPL, there is significant
evidence in the record supporting the decision to use coal power
for baseload capacity in this case. @Gven the abundant evi dence

supporting the determnation that coal power was the only cost-
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effective, technically feasible option for baseload capacity in
this instance, we conclude that it was reasonable for the PSC to
rule out natural gas as a basel oad fuel

162 In sum we conclude that the PSC s interpretation of
the Energies Priority Law and the Plant Siting Law are entitled
to great weight deference. Furt her, we conclude that
substantial evidence exists to support the various factual
findings made by the PSC in applying the provisions of the EPL
and Plant Siting Law in relation to the selection of type of
fuel to be used in this project. Finally, we conclude that a
rational basis exists to support the PSC s application of these
provisions to the facts of this case to select ERGS as a site
for new power generation and coal as a basel oad fuel source.
b. Adverse | npact on Environnental Val ues

1163 Cal pi ne al so argues that the PSC erroneously failed to
apply the portion of the Plant Siting Law relating to
consideration of adverse inpacts of the proposed project on the
envi ronnent . Pursuant to Ws. Stat. 8§ 196.491(3)(d)4., the PSC
must determne that "[t]he proposed facility will not have undue
adverse inpact on . . . environnental values . . . ." Al t hough
Cal pi ne recognizes that the PSC made this finding, it advances
two argunents as to why the PSC could not have made this
determ nation. W reject both of them

164 Calpine first contends that the PSC cannot lawfully
make this finding because it has inconsistently applied the
environnental requirenents of Ws. Stat. 8 196.491(3)(d)4. For

support, Calpine marshals a total of two prior CPCN proceedi ngs
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involving two of Calpine's facilities, the Fond du Lac Energy
Center and a proposed "Sherry plant." Regarding the Fond du Lac
Center, Calpine clains that the PSC required Cal pine to submt a
full characterization of the effluent streamfromthe facility—
i ncluding conposition, flow rates, tenperature, and proposed
water treatnent chem cal s—and also required Calpine to confirm
that all such characteristics were in conpliance with applicable
federal and state requirenents.

1165 Regarding the Sherry plant, Calpine argues that the
DNR required Calpine to examne the use of certain off-site
nonproject alternatives (such as the practicality of using
another site already approved by the PSC) and alternative power
sources at the Sherry site. To be consistent, Calpine clains
that the PSC should have required a commensurate |evel of
analysis for ERGS so that the PSC could have clearly
denonstrated that ERGS would neet the requisite environnenta
st andar ds.

1166 W agree with the PSC that nothing in these two prior
proceedi ngs mandates how a Ws. Stat. 8§ 196.491(3)(d)4. analysis
is to occur in all cases. Requiring additional information in
one project does not necessarily nean it is required in all.
G ven the particulars of these massive projects, and given the
PSC s expertise in handling what specifics ought to be exam ned
in a CPCN proceeding, we nust defer to the PSC s determ nation
of what information is required for it to make the required

findi ngs under 8§ 196.491(3)(d)A4.
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167 Cal pine's second argunment is that the PSC inproperly
del egated its wultimate determnation of "no wundue adverse
i mpacts" under Ws. Stat. § 196.491(3)(d)4. to the DNR 3*  The
PSC s final deci sion recogni zes that ERGS renmins under
continuing regulatory review by the DNR The PSC noted that
certain aspects of ERGS still required regulatory approvals from
the DNR, and therefore, the PSC only conditionally issued the
CPCN. This court has previously concluded that "an agency may
assunme that any environnental consequences wll be controlled
through conpliance wth the applicable admnistrative code

provisions." State ex rel. Boehm v. DNR 174 Ws. 2d 657, 676,

497 N.W2d 445 (1993).38
1168 Additionally, this court has already recognized the

DNR s special expertise on environmental matters. Ws. Envtl.

Decade, Inc. v. DNR 115 Ws. 2d 381, 398, 340 N WwW2d 722

37 Even under DNR consideration, Calpine clains that aspects
of ERGS s once-through cooling system cannot conply with |legally
recogni zed environnent al standards (including water intake
standards and thernmal plume requirenments) and that ERGS had yet
to be shown to conply with wetland regul ations. However, the
PSC notes that on January 12, 2005, the DNR published notice of
its intent to issue the Wsconsin Pollutant Di schar ge
Elimnation System (WPDES) permt for the ERGS facility. See
DNR Public Notice of Intent to Reissue a WPDES Pernmit, No. W-
0000914-07- 0. The PSC also notes that the DNR has found that
ERGS conplies with wetland requirenents. In the Matter of
Waterway and Wetland Alterations Relating to the Wsconsin
Electric Power Co. Oak Creek Power Plant Expansion, Called the
El m Road Cenerating Station, Nos. 3-SE-01-41-0005-0019 & 1456MN
(Nov. 22, 2004).

3 W note that State ex rel. Boehmv. DNR, 174 Ws. 2d 657,
497 N. W2d 445 (1993), concerned whether to conpile an EIS in
the first instance.
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(1983). Thus, it is not error for the PSC to rely on the DNR s
expertise and regulatory approval process when nmaking its
finding under Ws. Stat. 8 196.491(3)(d)4., even if t hose
deternminations are forthcoming.3 Therefore, we reject Calpine's
contention that the PSC erred by issuing the CPCN by failing to
make the required findings under § 196.491(3)(d)4.

C. Ef fect on Whol esal e Conpetition

1169 Cal pine argues that the PSC incorrectly applied
Ws. Stat. 8 196.491(3)(d)7., which requires the agency to
conclude that "[t]he proposed facility will not have a materi al
adverse inpact on conpetition in the relevant whol esale electric
service market" in order to grant a CPCN After reviewi ng the
PSC s discussion of the whol esale conpetition provision in the
Final Decision, we reject these argunments and conclude Cal pine
fails to show t he PSC s application of
Ws. Stat. 8§ 196.491(3)(d)7. was unreasonabl e.

170 In its Final Deci si on, the PSC stated that a
determ nation wunder Ws. Stat. 8 196.491(3)(d)7. requires an
anal ysis of "market power," which it defined as "the ability of
a firmto charge prices for its product above what a conpetitive
mar ket would allow " The PSC first noted that its analysis
needed to focus only on horizontal market power issues because

vertical market power issues were mtigated by the M dwest

3% At least with respect to ERGS s once-through cooling, the
PSC s order stated that should the DNR determne that ERGS is
unpermttable, WEC would then be required to submt a revised
project application for approval that redesigns or relocates
ERGS as needed.
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| ndependent System Operator's control over the ATC transm ssion
system The PSC then cited a 2000 "market power study" for the
conclusion that the agency's rate reviewing power mtigated
agai nst market power. The PSC also noted that the Federal
Energy Regul atory Agency allows WEPCO to sell in the Wsconsin
Upper M chigan (WUMS) whol esale electric service market only at
cost-based rates.

171 In response to concerns that "approval of ERGS would
have a material adverse inpact on conpetition by preventing the
devel opnent of a conpetitive wholesale generation sector and
hi ndering further electric industry restructuring in Wsconsin,"
the PSC noted that WEPCO planned to continue contracting for
power with independent power producers, and that WE. Power LLC
the non-utility affiliate that would have majority ownership of
the corporations that would construct and own ERGS, "could nore
easily be divested by WEC than generating assets that are held
W thin WEPCO, should a future |legislature split generating plant
assets away fromutilities."

172 Cal pine argues that the PSC incorrectly applied the
whol esal e conpetition provision because the PSC abandoned its
focus on entry of conpetitors as the "primary factor” in
applying the provision, and that the PSC relied only on its rate
review authority, which does not prevent a material adverse
i npact on conpetition.

i Entry of conpetitors as primary factor
1173 Cal pi ne argues that previous PSC Final Decisions have

enphasi zed the need for conpetitors in the wholesale electric
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service market. For instance, Calpine cites Joint Application

of Mrant Portage County LLC and Am Trans. Co. LLC, No. 05-CE-

116 (Ws. PSC Mar. 22, 2002) where the PSC stated: "The record
shows that an adverse effect on conpetition is unlikely because
the Mrant Portage County power plant project would essentially
act as a new entrant. . . . Consequently, the Portage County
project would be adding a new conpetitor to WMS, and thereby
l'ikely inproving the conpetitive market." 1d. at 10. Cal pi ne

also relies on Application of Fond du Lac Energy Center, LLC

No. 9343-CE-100 (Ws. PSC May 5, 2003), where the PSC stated:

The record shows that an adverse effect on conpetition
is unlikely because, even with the addition of the

Fond du Lac Energy Center, Calpine wll remin a
relatively small oper at or of power pl ant s in
Wsconsin. . . . In sumary, even though WMWMS is a

hi ghly concentrated whol esale electric service nmarket,
the fact that Calpine's Fond du Lac Energy Center wl|
act as a new entrant neans that the facility 1is
unlikely to have a material adverse inpact on
conpetition in WIS

1d. at 13-14.

1174 Cal pi ne asserts t hat t he PSC s anal ysi s of
Ws. Stat. 8§ 196.491(3)(d)7. is flawed because ERGS does not
i ntroduce new conpetitors, while Calpine' s proposal would have
i ncreased conpetition in the state. It argues that the focus on
entry of conpetitors is supported by the state's policy of
fostering conpetitive mar ket pl aces as stat ed in

Ws. Stat. 8§ 133.01:

133.01. Legislative intent. . . . It is the intent of
the legislature to nake conpetition the fundanental
econom c policy of this state and, to that end, state
regul atory agencies shall regard the public interest

82



No. 2004AP3179

as requiring the preservation and pronotion of the
maxi mum | evel of conpetition in any regulated industry
consistent wth the other public interest goals
established by the | egislature.

1175 W find Cal pine's argunents unpersuasive. The plain
| anguage of the provision rebuts the assertion that "introducing
conpetition” is the standard under Ws. Stat. 8§ 196.491(3)(d)7.,

as the provision states only that a facility cannot have "a
mat eri al adver se i npact on conpetition.” Wi | e
Ws. Stat. 8§ 133.01 states the general policy of the state,
8§ 196.491(3)(d)7. specifically addresses conpetition in the
context of CPCN determ nations. Were two statutes apply to the
sanme subject, the nore specific controls, and this is especially

true where the specific statute is enacted after the general

statute. Martineau V. State Conservation Conmin, 46
Ws. 2d 443, 449, 175 N WwW2d 206 (1970). Wil e introducing
conpetitors can be one way in which the requirenent of "no
mat eri al adverse inpact” can be net, it is not the only way to

nmeet the requirenent, as other PSC deci sions denonstrate.

1176 For exanple, in the Port Wshington Oder, the PSC

st at ed:

Capacity and energy from the PWSS facility wll
be provided to WEPCO via the Facility Lease, at rates
this Conm ssion regulates through its review of the

| ease’ s econom c ternms and condi ti ons. Thi s
regul ation prevents any material adverse inpact on
conpetition in WS As the nmarket power study

conducted for the Commssion in 2000 by Tabors,
Caramani s and Associates found, fixed price contracts
such as the proposed Facility Lease, mtigate narket
power. In addition, the Federal Energy Regulatory
Comm ssion only allows WEPCO to sell in WUMS at cost-
based rates.
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. . . VWEPCO plans to continue contracting for power
with IPPs, obtaining up to 1,000 MV of capacity from
t hese provi ders. Furt her nor e, a st and- al one
generation conpany such as WE. Power LLC could nore
easily be divested by WEC than generating assets that
are held within WEPCO should a future legislature
split the generating plant assets away fromutilities.
For these reasons, the Conmi ssion finds that approva
of the PWGS project will not create material adverse
i npacts on conpetition

Port WAshi ngton Order, at 24.

1177 Likewise, in its Weston Order, the PSC stated:

W's. St at . § 196.491(3)(d)7. requires the
Comm ssion to discern whether the addition of Wston 4
to WPSC s electric supply portfolio would have a
mat eri al adverse inpact on conpetition in the rel evant
whol esale electric service nmarket. The Conmm ssion
finds it would not. Prices, terms, and conditions of
the capacity and energy being sold to native |oad
custoners will be regul ated by the Conm ssion.

Weston Order, at 19-20. These exanples indicate that the PSC

previously has concluded that the wholesale conpetition
requi renent was net based on factors other than the "introducing
conpetitors” rationale.
ii. Reliance on rate review authority

1178 Cal pine argues that the PSC erred by reasoning that
its rate reviewing power mtigated against market power. It
contends the rate reviewing authority does not encourage the
entrance of conpetitors. W reject Calpine' s argunent because
as we concluded above, an application for a CPCN need not prove
that the plan wll introduce conpetitors into the wholesale
el ectric service marketplace in order to neet the requirenment in

Ws. Stat. 8 196.491(3)(d)7. that the "proposed facility wll
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not have a material adverse inpact on conpetition” in that
mar ket .

179 Cal pine next argues that wusing the agency's rate
review ng power as a basis for neeting the whol esal e conpetition
requirenent in Ws. Stat. 8§ 196.491(3)(d)7. is in error because

it renders 8 196.491(3)(d)7. superfluous. In re Disciplinary

Proceedi ngs Against Trewin, 2004 W 116, 1938, 275 Ws. 2d 116,

684 N W2d 121 (2004) ("'It is a cardinal rule that when
interpreting a statute a court nust attenpt to give effect to
every word, so as not to render any portion of the statute
superfluous.'")(citation omtted). Cal pine argues that if the
whol esal e conpetition requirenent in 8§ 196.491(3)(d)7. can be
met by the PSC s duty to regulate rates, then 8§ 196.491(3)(d)7.
is "mere surplussage.”

1180 W reject this argunent because we conclude that the
PSC did not rely solely on its rate reviewing authority for its
conclusion that the whol esale conpetition requirement was net.
The PSC s rate reviewi ng power was one basis noted in the Final
Decision that mtigated against market power. The PSC also
noted that the Federal Energy Regul atory Agency allows WEPCO to
sell in WUIMS only at cost-based rates and that WEPCO pl anned to
continue contracting for power wth independent power producers.
Further, the PSC noted that WE. Power LLC, the non-utility
affiliate that would have najority ownership of the corporations
that would construct and own ERGS, "could nore easily be
divested by WEC than generating assets that are held wthin

WEPCO, should a future legislature split generating plant assets
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away from utilities.” The PSC cited all of these factors as
reasons it concluded ERGS would not materially harm conpetition
so the argunment that PSCs rate review alone satisfies the
whol esal e conpetition requirenent is not supported by the
record. *°

181 In sum we reject Calpine's argunents that the PSC
incorrectly applied Ws. Stat. 8§ 196.491(3)(d)7. to its CPCN
determ nation here. W conclude Calpine fails to show the PSC s
application of Ws. Stat. 8§ 196.491(3)(d)7. was unreasonabl e.
d. Common Systens Approval

1182 As previously noted, WEC s CPCN application originally
proposed two SCPC units and a single 1GCC unit. Construction of
these wunits would involve building certain "combn systens"”
designed to service all three proposed wunits. The PSC
ultimately approved the construction of only the two SCPC units.
However, in its final decision and order, the PSC approved the
construction of "common systens" capable of supporting a system
output greater than that of the two SCPC units. The PSC

r easoned:

I n approving construction of the SCPC units for
2009 and 2010, the Conmi ssion nmust ascertain the

40 Calpine indicates that in at |east one previous CPCN
proceeding the PSC required an affiliate of a utility to submt
to a nmarket power screen analysis because of concerns about
mar ket  power. See Application of Alliant Energy Resources,
Inc., No. 9349-EB-100 (Ws. PSC Dec. 20, 2002). Cal pi ne does
not devel op an argunent expl ai ning why the market power analysis
IS necessary or even contend that the PSC was required to order
the anal ysis here. W will not address undevel oped argunents.
See Barakat, 191 Ws. 2d at 786.
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appropriate costs to be placed into each Facility
Lease as the "Approved Amount." ERGS includes common
facilities that would serve 1,800 MV of new coal -fired
capacity as well as 1,200 MN of existing coal-fired
capacity from OCPP, i.e., a 3,000 MN "canpus" at this
site. Al though the Conm ssion has rejected the |IGCC
unit, it finds that a 3,000 MV coal canpus renmains an
appropriate size, because it affords future planning
flexibility to WEC The additional cost of sizing
comon systens at 3,000 MW instead of 2,400 MN s

approximately $20 mllion, which is a npdest anount to
pay in or der to provi de addi ti onal pl anni ng
flexibility.

Thus, the PSCs final order provided that "[a]lthough the
application to construct an I1GCC unit is denied, [WEC] nmay
construct common facilities with the SCPC units to acconmobdate
up to 3,000 MV of generation at this site.”

1183 The circuit court vacated the PSCs order to the
extent that it approved construction of "comobn systens" not
necessary to operate a 2,400 MW facility. The circuit court
noted that while the PSCs order denonstrated "prudent
foresight,” authorization of the construction of these conmon
facilities was error because "there is to be no construction of
any generating facility until there has been the issuance of a
CPCN' pursuant to 8§ 196.491(3). The circuit court stated that
by approving the common facilities, the PSC was forcing
rat epayers to bear the cost of a facility for which a CPCN had
not been issued. Additionally, the circuit court stated that
al l owi ng construction of these facilities would unduly influence
the site selection for any future proposed utility construction.

1184 Clean Wsconsin urges this court to affirmthe circuit

court's order, arguing that the PSC s or der vi ol at ed

87



No. 2004AP3179

8§ 196.491(3)(d)2.-3. and that the "PSC has effectively
predeterm ned that additional coal units at this |ocation are in
the public interest, wthout considering alternative sites, at
the sane tinme that it explicitly determ ned that another coal
unit is not in the public interest.” Clean Wsconsin's Resp.
Br. at 49. In contrast, the PSC and WEC argue that the PSC did
not approve a new facility without a CPCN, rather, it nerely
aut hori zed the construction of systens to service the two plants
for which it did issue a CPCN and allowed those systens to
accommodat e future expansion. The PSC and WEC argue there is
nothing in 8 196.491 that prohibits the PSCs action in this
regard. W conclude that the PSC s approval of the common
systens was not contrary to |aw and had a rational basis.

1185 First, we reject the suggestion of C ean Wsconsin and
the circuit court that by authorizing the construction of conmon
systens with excess capacity the PSC approved an additional
facility wthout issuing a CPCN in violation of the Plant Siting
Law. There is no dispute that the PSC would be required to
issue a CPCN for the construction of a third "facility."
Ws. Stat. 8§ 196.491(3)(a)l. However, the comon systens
approved by the PSC are not a "facility,"” which is defined as "a
| ar ge electric generating facility or a hi gh-vol t age

transmssion line." Ws. Stat. § 196.491(1)(e).* The "common

“LIn contrast, WEC s third proposed plant, the |1GCC, which
was not approved by the PSC, would have required a CPCN in order
to be approved. Li kewi se, the PSC would be required to conply
with all applicable laws and issue a CPCN for any proposed
future facility at the Gak Creek Site.
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systens” to which Clean Wsconsin objects include "a cooling
water structure which wll extend from the site onto Lake
M chigan and also coal handling facilities." There is no
di spute that this equipnent is required to operate the two SCPC
power plants the PSC approved. The PSC sinply authorized WEC to
size this equipnent to support capacity in excess of the output
of the tw SCPCs. Sinply put, nothing in the text of
8 196. 491(3) prohibits the PSC from authorizing integral
conponents of a "facility" for which it issues a CPCN to be
si zed so as to support added capacity.

1186 As the PSC s order does not contravene the express
| anguage of 8§ 196.491(3), we nust assess whether the PSC had a
rational basis for authorizing sone of the conponents of the
SCPCs to be sized so as to support added capacity. The PSC s
order stated: "The additional cost of sizing comon systens at
3,000 MW instead of 2,400 MWN is approximately $20 mllion,
which is a nodest anpbunt to pay in order to provide additional
planning flexibility." In essence, the PSC concluded that it
would be nore cost effective to allow WEC to build needed
systens |larger than are necessary at the present tinme rather
than requiring the construction of duplicate systens at a higher
cost should there be a future expansion at the Qak Creek site.

This clearly constitutes a rational basis for the PSC s order.
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3. Envi ronnent al | npact Statenent

187 O ean Wsconsin argues the PSC and DNR s ElI S* did not
adequately consider the environnental inpacts of ERGS, as
required by the Wsconsin Environnmental Policy Act (WEPA),
Ws. Stat. § 1.11. W disagree.

1188 "The purpose of WEPA is to insure that agencies
consi der environnmental inpacts during decision naking." Boehm
174 Ws. 2d at 665. That purpose includes effecting an across-
the-board adjustnment of priorities in the decision-nmaking

processes of state agencies. Ws. Envtl. Decade, Inc. v. PSC

79 Ws. 2d 409, 416, 256 N wW2d 149 (1977) (VED 111). VEPA
"requires that agencies consider and evaluate the environnenta

consequences of alternatives available to them and undertake
that consideration in the framework provided by [&8 1.11]."
Boehm 174 Ws. 2d at 665. WEPA constitutes a clear |egislative
declaration that protection of the environnent is an essenti al

mandate of every state agency and an essential conponent of

state policy. VWED IIl, 79 Ws. 2d at 416. WEPA does not

directly control agency discretion; rather, it represents an

42 The PSC and DNR jointly prepared the EIS, with the PSC
functioning as the |ead agency. See Ws. Admn. Code § PSC
4.60(3).

An EIS is "an environnental analysis which is prepared to
i nform decision-nakers and the public of a proposed action's
effect on the environnent, and devel ops, describes and eval uates
alternatives in the detailed statenent required by s. 1.11
Stats." Ws. Adm n. Code 8§ NR 150.02(11) (Jan., 2003). Al
subsequent references to Ws. Admin. Code 8 NR 150 are to the
January 2003 version unless otherw se indicated.
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inportant procedural step agencies nust take during their
deci si on- maki ng process. | d. If the adverse environnental
consequences of the proposed action are adequately eval uated,

WEPA does not prevent an agency from determning that other

values outweigh the environnental costs. See Robertson v.
Methow Valley Citizens Council, 490 US. 332, 351 (1989
("[ Nati onal Envi r onnment al Pol i cy Act | nmerely prohi bits

uni nf or red—+at her than unwi se—agency action.").®

1189 The purpose of the EIS is to enable agencies to take a
"hard 1ook"™ at the environnental consequences of a proposed

action. M | waukee Brewers Basebal | Club . DHSS, 130

Ws. 2d 56, 72, 387 N W2d 245 (1986); WED IV, 98 Ws. 2d at

690. To the extent that relevant information is conplete and

available,* the EIS "shall evaluate reasonably foreseeable,

43 Because WEPA was patterned on the National Environmenta
Policy Act (NEPA), 42 US. C 8§ 4332 (1970), federal | aw
construing NEPA is persuasive authority. See Ws. Envtl.
Decade, Inc. v. PSC, 79 Ws. 2d 161, 174, 255 N.W2d 917 (1977)
(VED I1).

44|f
shal | :

information is inconplete or wunavailable, the EIS

1. Indicate the availability of the information.
2. Describe the information's rel evance.

3. Summarize available, credible scientific evidence
that is relevant to the eval uati on.

4. Evaluate effects based upon theoretical approaches
or research nethods generally accepted in the
scientific comunity.

Ws. Admin. Code § PSC 4.30(b)1.-4.
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significant effects to t he human envi r onnent

Ws. Admn. Code § PSC 4.30(1)(b). The required content of an
EIS is set forth in the admnistrative regulations. See
Ws. Admin. Code § PSC 4.30(3); Ws. Admin. Code § NR 150.22(2).

190 This court's review of an EIS is narrow. The PSC s
determnation that an EIS is adequate is a conclusion of law to
which this court accords great weight deference. Ctizens'
Uil. Bd., 211 Ws. 2d at 550. As such, it is not our role to
evaluate the adequacy of the EIS, we instead evaluate whether
the PSCs determnation that the EIS was adequate was
reasonable. 1d. at 553-54. C ean Wsconsin bears the burden of
denonstrating that the PSC s determnation that the EI'S was
adequate was without a rational basis.

1191 Aside from these principles, we are also mndful that
"[nNJ]o matter how exhaustive the discussion of environnental
inpacts in a particular EIS mght be, a challenger can always
point to a potentiality that was not addressed."” Id. at 554.
Wiile reasonable alternatives are to be considered, every
potentiality need not be evaluated, as "[t]he duty of an agency
to prepare an EIS does not require it to engage in renote and

specul ative analysis.” M | waukee Brewers Baseball O ub, 130

Ws. 2d at 72 (citing Vernont Yankee Nuclear Power Corp. V.

Nat ural Resources Defense Council, Inc., 435 U S 519 (1978)).

W nust assess an EIS in light of the "rule of reason,” which
requires an EIS "to furnish only such information as appears to
be reasonably necessary under the circunstances for evaluation

of the project rather than to be so all-enconpassing in scope
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that the task of preparing it would become either fruitless or

wel |l nigh inpossible.” New York v. Kl eppe, 429 U S. 1307, 1311

(1976); See also MIwaukee Brewers Baseball Cub, 130 Ws. 2d at

72. Wth these principles in hand, we now turn to Cean
W sconsin's argunents.
a. Cost Effectiveness of Lower Emtting Alternatives

1192 Cean Wsconsin argues that the EIS did not analyze
the availability and cost effectiveness of Ilower emtting
alternatives to ERGS's SCPC units. Cl ean Wsconsin clains that
ERGS will emt approximately two billion pounds of pollutants
into the air over a projected 50 years of operation. As a
consequence, C ean Wsconsin contends that the EIS was required
to take a hard look at SCPC technology and consider whether
alternative, cleaner technol ogies—such as wi nd, natural gas, or
| &CC—=eoul d be used at a reasonable cost instead of coal-fired
technology wutilized in ERGS. W conclude that there was a
rational basis for the PSC to conclude that the EI'S adequately
addressed these concerns.

1193 Chapter 4 of the EIS is devoted to the cost
effectiveness of lower-enitting alternatives.* Qur review of
that section reveals that the PSC considered the environnental
effects of taking no action, increasing energy efficiency

(through conservation, |oad managenent, and fuel switching), the

% Although COean Wsconsin criticizes the PSCs EGEAS
nodel i ng, we have already concluded that the choice of variables
utilized in EGEAS is a matter left to the sound discretion and
expertise of the PSC
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environnental costs of renewable fuel sources (wnd, solar,
hydro el ectric, biomass, and biogas sources), as well as natural
gas as alternatives to ERGS. Most of the data concerning these
alternatives is extrenely technical. Wth regard to dean
W sconsin's particul ar conpl ai nt, and as a distilled
illustration, we note the EIS evaluated wind generation, both
from on and offshore |ocations. The EI'S explained that after
considering the overall costs of wind generation (the credit to
reserve margin, capital, and operating and nai ntenance costs, a
capacity of 35 percent assuming a 16 nph wind at 100 neters two
mles offshore, and the speculative continuing viability of the
federal product tax credit for wind generation of $18 per MW,
adjusted for inflation), it is not likely capable of replacing
ERGS as a stand-alone alternative. Applying great weight
deference, we conclude that the PSC s determnation that this
eval uati on was adequate i s reasonabl e.

1194 Regarding the consideration of natural gas, we note
that the EIS evaluated Calpine's 523 MV natural gas plant
proposal, as well as the consequences of a 30-year expansion
that relied exclusively on natural gas.? Al so, the EIS included

an appendi x incorporating another EIS conpleted for Calpine's

46 W understand Clean Wsconsin's argument to require that
natural gas al ways be selected over lower priority alternatives,
notwi thstanding the need for adequate supply or ot her
countervailing considerations. We have already concluded that
the PSC may take into account the reasonable needs of the public
for an adequate supply of electric energy and that the PSC s
choi ce of variables for EGEAS forecasting was reasonabl e.
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Fox Energy Center, a 530 MWV natural gas power plant. See al so
Ws. Admn. Code 8 PSC 4.60; WED I11I, 79 Ws. 2d at 424 n. 14
(agency should not ignore previous investigations). The Fox

Energy Center EIS noted that "project em ssions from a natural
gas-fired plant operating 100 percent of the tinme are nuch | ower
for nost criteria pollutants than a simlarly sized coal-fired
power plant using the SCPC technol ogy." Conmparing the coal-
fired ERGS wwth the 1050 MW natural gas-fired Badger Cenerating
Plant, the Fox Energy Center EIS noted that em ssions of NG, CO
PMo, SO, ammonia, and VOC (volatile organic conpounds) are all
significantly lower in the simlarly sized natural gas plant.
The Fox Energy Center EIS also noted that CO, em ssions from a
500 MW natural gas-fired conbined-cycle plant would be about
450, 000 tons per year conpared to about 3.5 mllion or nore tons
per year for a 600 MW coal plant.

1195 However, the EI'S neverthel ess concluded that because
of the "extrene volatility" of natural gas prices, and the need
for predictable planning, a natural gas alternative to ERGS was
not cost effective. Thus, there is a rational basis to conclude
that the EIS adequately addressed reasonable natural gas
alternatives to ERGS.

1196 Finally, Cean Wsconsin argues that the EIS was
deficient because it failed to evaluate +the effects of
constructing enough 1GCC units to equal ERGS s capacity. The
EIS did note that EGEAS nodeling denonstrated that the single
600 MW I GCC unit that was initially proposed as part of ERGS was

not cost-effective. G ven that the PSC determ ned that one | GCC
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unit was not cost effective, the PSC s decision not to eval uate
a nunber of IGCC units in the EIS was not unreasonable. In
addition, we note that there was no | GCC proposal submtted that
woul d rival ERGS, and an EI'S does not have to engage in renote

or specul ative anal ysis. M | waukee Brewers Baseball C ub, 130

Ws. 2d at 72. W therefore conclude that the PSC s
determnation that the EIS adequately discussed natural gas
alternatives was reasonabl e.
b. Once- Thr ough Cool i ng

1197 Next, Clean Wsconsin contends that the EIS failed to
anal yze alternatives to ERGS s once-through cooling—a process
that would aspirate cold water from Lake M chigan, cycle it
through the plant for cooling purposes, and then dispel it back
into Lake M chigan—and failed to analyze the inpacts this would
have on Lake M chi gan. The once-through cooling process would
draw an enornous anount of wat er from Lake M chigan
(approxi mately 740,000 gallons per mnute), which would possibly
kill mllions of aquatic organisnms every year. Cl ean W sconsin
notes that there are alternatives to this cooling process,
including cooling towers (that wthdraw less water and also
reuse the water) and dry cooling (that uses very little water
and would have virtually no adverse aquatic inpacts). Cl ean
Wsconsin also notes that the |ast coal-fired power plant that
was built (in Pleasant Prairie) uses cooling towers. According
to Clean Wsconsin, the EISs failure to discuss these
alternatives <constitutes a fundanental violation of WEPA

Cal pine also adds that the EIS failed to discuss the cumul ative
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i npacts of ERGS s once-through cooling. We disagree with both
argunent s.

1198 At the outset, we note that the E'S thoroughly
anal yzed the consequences of once-through cooling. The EI'S
examned a nonitoring study conpleted in the md-1970s of the
effects of OCPP' s once-through cooling system on Lake M chigan.
After noting the large nunber of aquatic organisnms that were
i npi nged and entrai ned due to this technol ogy,* the EI'S observed
that the study ultimately concluded that once-through cooling
has "inconsequential" effects on overall affected popul ations'
ecosyst ens. *® The EIS commented that the nonitoring report

det er m ned:

The absol ute nmagnitude of the nunber of fish, |arvae,
or eggs inpinged or entrained is not a neasure of the

significance of the inpact. Rat her, the |osses nust
be evaluated relative to the sizes and productivity of
the affected popul ations. The report concluded that,

relative to the Lake Mchigan fishery, the inpacts of
entrai nment and inpingenent were inconsequential to
aquatic life in Lake Mchigan. The DNR concurred with
t hat concl usi on.

4" | nmpi ngenment occurs when fish and other aquatic life are
trapped against cooling water intake screens that renove debris
from the cooling water as it enters the intake system In
contrast, entrainnment occurs when aquatic organisnms, eggs, and
| arvae are drawn into a cooling system through the heat
exchanger, and then punped back out to the water.

“8 According to the one-year nonitoring study conducted from
March 1, 1975, through February 29, 1976, of the old OCPP
pl ants, 6,202,407 fish larvae, 9,281,370 eggs, and 15.6 mllion
invertebrates were entrained, and 2,754,118 fish weighing
109, 414 pounds were inpinged at the plant during the sanpling
peri od.
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1199 Regarding the discharged water, the EI'S al so indicated
that a study of once-through cooling at the OCPP site along with
several other studies for large power plants on Lake M chigan
conducted in the 1970's "concluded that operation of the power
plants did not significantly affect fish populations in the
general vicinity surrounding each facility, or in the far-field
areas that were studied beyond thermal plume Iimts." Further,
the EIS stated that "[t]hese studies indicated that both the
individual and the aggregate inpacts of power plant cooling
wat er di schar ges on the Lake Mchigan ecosystem were
insignificant, and were |imted to localized shifts in fish
distribution and periphyton growh in areas imediately
associated wth the thermal plunes."”

200 Different mnds can disagree on what constitutes
"inconsequential" effects, but we are not making a qualitative
assessnment of our own, nor are we independently reviewi ng the
PSC and DNR s concl usion. Instead, we are nerely |ooking for
whether there is a rational basis for the PSC to conclude that
the EIS took a "hard |ook" at the environmental effects of the
once-t hrough cooling system W conclude that there is. If the
adverse environnental consequences of once-through cooling are
adequately evaluated, WEPA does not prevent an agency from
determ ning that other values outweigh the environnental costs.

See Robertson, 490 U.S. at 350. Because the adequacy of the EI'S

is intertwwned wth factual, val ue, and public policy

consi derati ons, we Wil def er to those agencies whose
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responsibility it is to nake those determ nations. See

Citizens' Uil. Bd., 211 Ws. 2d at 552.

201 In addition to the studies from the 1970s, the EI' S
consi dered and discussed current data concerning the effects of

t he proposed once-through cooling structure. The EI S stated:

In February 2003, the applicants submtted a report,
titled "OCak Creek Power Plant and Proposed El m Road
Station Cooling Witer Intake and Lake Mnitoring

Study, February 2003." The report described the
results from the first year of a two-year program
which wll be used to determ ne the abundance of fish

eggs and larvae in the vicinity of the existing on-
shore intake structure and the site of the proposed
new of f-shore intake structure. The data presented in
this and the final report wll be used to help
establish |ocation, design, and operational paraneters
for achieving conpliance wth the inpingenent and
entrainment reduction criteria in the proposed EPA
regul ati ons for i nt ake structures at exi sting
facilities.

This report summarized data from icthyopl ankton
collections collected from June through Septenber

2002, at transects near the present intake . . . and
the site of the new intake . . . . This data clearly
shows a marked reduction in total icthyoplankton

densities at the 40 ft contour (the depth of the
probabl e new intake structure site) in conparison to
near-shore contours. Ofsetting the benefit of the
reduced icthyopl ankton density at the far-shore intake
site is the fact that the cooling water denmand woul d
increase increnmentally as new units are added to the
i nt ake.

The second phase of the study will involve near-shore
and far-shore icthyoplankton collections from early
May through Septenber, 2003. O f-shore icthyopl ankton
sanpling wll be focused nore precisely at the
proposed i ntake | ocation.

This February report gave cal cul ated intake velocities
at the present nearshore structure ranging fromO0.5 to
1.8 ft/second (one to four punps, respectively). The
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proposed design velocity at the entrance to the
proposed offshore structure (whether consisting of
intake cribs or velocity caps) is 1.0 ft/second;
however, a velocity range of 0.5 ft/second to 1.0
ft/second is wunder consideration as detailed design
for the caps or cribs is finalized. It should be
noted that limting intake velocity is not the sole
factor in determining how best to design an intake
structure to mnimze adverse environnental inpacts to

fish and other aquatic life. If the velocity is
reduced, there is a proportional increase in the
i ntake area needed. This would require additional

cribs or caps. Since the location selected is a sandy
featureless area of the lake bottom the potential
i npacts of adding nore structure to the |ake bottom
must be weighed against the potential benefits of
reduci ng the approach velocity.

Based on Electric Power Research Institute report [a
report drafted in Decenber of 2000], a velocity of 1
ft/second has the potential to pull in salnon that are
less than 10 cm in total |ength. This is based on
EPRI's review of all published or otherw se avail able
fish swm speed data. These data generally show that
small (under 10 cm in length) salnon have sustainable
SW nmi ng speeds that are less than 1 ft/second.

Smal| salnmon greater than 10 cm in length size have
sSwWi nming speeds that are typically greater than one
ft/second. Thus, these larger fish should be able to
avoid the currents surrounding the intake structure
caps/cribs. Data are not available for trout, but the
SW nm ng speeds are expected to be simlar to sal non.
If fish enter the tunnel and reach the punphouse, fish
removal wll occur at the traveling water screens.
The traveling water screens for this project have not
yet been sel ected, but there are designs and
operations (low pressure and/or continuous screen
wash) that can increase fish survival if inpingenent
occurs.

(Footnote omtted.)
202 In addition to the above in-depth discussion
concerning the effects of the intake conponent of the proposed

once-through cooling system the EIS simlarly discussed the
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effects of the water discharge conponent of the proposed once-

t hrough cooling system For exanple, the EI'S provided:

Pot ent i al impacts of construction of the water
di scharge structure

The inpacts to Lake Mchigan from the construction of
the discharge structure include tenporary inpacts such

as Jlocal increases in turbidity wthin the water
colum, reductions in local dissolved oxygen |evels,
and the reductions in local |ight penetration. The

construction of the discharge structure would also
tenporarily disrupt and possibly destroy the |ocal
flora, fauna and aquatic habitat, including fish.
Measures such as silt curtains or turbidity barriers
would be required to reduce the extent of these
tenporary inpacts. The long-term effects of the
pl acenent and operation of the discharge structure
include a loss or nodification to the existing aquatic
and nearshore habitat area, and changes to |ocal water
qual ity. If the discharge structure is placed north
of the existing coal dock the presence of the
di scharge structure may disrupt local wildlife species
which utilize the sand beach in this area and would
likely require nore frequent maintenance dredging of
the discharge channel due to littoral drift in this
ar ea.

Potential inpacts of operation of the water discharge
structure

The anticipated maxinmum flow through rate for each
SCPC wunit and the 1GCC is 485,000 gpm wth a
tenperature rise of 12 [degrees] F. The maxi mum heat
rejection rate for the three units conbined would be
8,740 mllion BTU h.

The primary effluent from the OCPP is once-through
cooling water from the steam condensers. No chem cals
are added to the water; therefore, tenperature is the
only water quality parameter significantly affected by
the discharge of cooling water. Heated effluent from
the two proposed SCPC units would be discharged north
of the coal dock through either a single or conbined
outfall structure or conbined with the SCPC outfall.
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Zebra nmussel control

At the lake bottom intake structure, the only option
for zebra mussel control would be manual cleaning by
divers. The intake drop shafts and tunnels shoul d not
have significant zebra nussel accunmulations because
velocities would be too high (over six feet per
second) for nussel settlenent to occur.

Punp house wet wells, frames for the traveling water
screens, punp bell housings and other on-shore
equi pnrent would also need to be periodically cleaned.
Pl ant service water would be treated using the copper
ion generator that has been successfully used at the

existing OCPP units 5-8. This device involves the
el ectrolytic dissolution of a |ow | evel of copper ions
and also releases an alumnum floc. Parts-per-billion

| evel s of copper cause the nussels to be agitated and
the inside of the plant water system becones |ess

habi t abl e. Mussels |ikely would continue to free
float through the system and ultimately be returned
back to the | ake. Furthernore, the alumnum floc

forms a coating inside of piping, heating exchangers
and other equipnent using service water which helps
i nhibit zebra nussel settlenent.

The copper ion generator is |ocated downstream of the
traveling water screens. Condenser cooling water
zebra nussel treatnment is not anticipated based on
operational experience at other WEPCO facilities on
Lake M chi gan. This could differ at the ERGS units
depending on the water quality from the off-shore
intake Jlocation and netallurgy of the condenser

t ubi ng. At this tine, there is not a specific plan
for controlling zebra nmussels in the condenser cooling
wat er .

1203 In sum the EIS contained a plethora of data
concerning the environnental inpacts of the proposed once-
t hrough cooling system including both older and newer studies
of the Ilikely effects of the system on the |ocal aquatic

envi ronnent . In addition to noting a variety of likely adverse
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environmental inpacts of the proposed once-through cooling
system the EIS also discussed proposed renedial action and
strategies to lessen the projected effects.*® W conclude that
the data and factual findings contained in the EIS concerning
the projected adverse environnental consequences of the once-
t hrough cooling system allowed the PSC to take a "hard | ook" at
the environnent al consequences  of this proposed action,

M | waukee Brewers Baseball Cub, 130 Ws. 2d at 72, and provided

it with a rational basis to conclude that the EI'S adequately
described the effects of once-through cooling. W again
enphasize that the EIS is an informational tool that does not
conpel a particular decision by the agency or prevent the agency
from concluding that other values outweigh the environnental
consequences of a proposed action.

1204 The EI'S al so acknow edged that coal-fired plants could
be constructed using cooling towers, although the efficiency of

such plants would likely be reduced. Comrenting on the draft

“ The final EIS al so provided:

Currently, US EPA and the DNR disagree on which
regulation, "new facility" or "existing facility" is

applicable to the ERGS. It has been the DNR s
position that the proposed "existing facility"
regul ati on is appl i cabl e to t he ERGS
project. . . . The EIS states that, regardless of the

characterization of the proposed units as new or
existing under the 316(b) requirenents, the WPDES
permt wll require Best Technol ogy Available (BTA).
BTA requirenents should mnimze inpingenment and
ent rai nment .
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ElS, several entities® requested that the EI'S discuss other
possibilities to once-through cooling. The EIS witers

responded:

Once through cooling water and closed-cycle cooling
are comonly wused cooling alternatives. WEPCO has
proposed to use once-through cooling water for the
ERGS. The C ean Water Act does not prohibit the use
of once-through cooling water, nor does it conpe
anyone to use closed-cycle cooling. DNR does not have
the authority to require closed-cycle cooling for this
proj ect .

In addition, the EIS explained that it would be premature to
di scuss the conparative effects of once-through cooling versus
cl osed-cycle cooling or cooling towers until the DNR and EPA

agree on the BTA to which the ERGS facility would be held. >

* The entities include: The Lake M chigan Federation,
Citizens' Uility Board, and S.C Johnson.

1 pur suant to the "new requi rements  for exi sting
generation facilities, BTA is determned by the EPA on a case-
by-case basis, considering a variety of site-specific factors:

The phr ases "best avai l abl e denonstrat ed
technol ogy"; and "best available technol ogy"—+ike
"best technol ogy available" in CM section 316(b)—are
not defined in the statute. However, section 304 of

the OCWA specifies factors to be <considered in
establishing the best practicable control technol ogy
currently avail able, and best avail abl e technol ogy.

For "best available technology,” the CWA directs
EPA to consi der:

The age of equi pnent and facilities
i nvol ved, t he process enpl oyed, t he
engi neering aspects . . . of various types
of control techniques, process changes, the
cost of achieving such effluent reduction,
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205 While an EI'S shoul d anal yze reasonable alternatives to
the proposed action and discuss neasures that can mtigate
environnental harm it is not required to discuss unreasonable

al ternatives. M | waukee Brewers Baseball dub, 130 Ws. 2d at

72. We construe the EIS s witers' response as concluding that
cooling towers are not a reasonable alternative due to the DNR s
inability to require them The EIS witers essentially
concluded that wuntil the EPA and DNR determned the BTA
applicable to the ERGS facilities, it would not be reasonable to
di scuss sonme alternatives the DNR would not be enpowered to

require through its permt process. See Citizens' Util. Bd.

211 Ws. 2d at 556 ("Section 1.11, Stats., does not require an

agency to 'engage in renote and speculative analysis[.]'").

non- wat er qual ity envi ronment al I npacts
(including energy requirenents), and such
other factors as [EPA] deens appropriate.

33 U.S.C. § 1314(b)(2)(B).

Section 316(b) expressly refers to section 301, and
the phrase "best technol ogy available" is very simlar
to "best technol ogy available” in that section. These
facts, coupled with the brevity of section 316(b)
itself, pronpted EPA to look to section 301 and,
ultimately, section 304 for guidance in determ ning
the "best technology available to mnimze adverse

envi ronment al i npact” of cool i ng wat er i nt ake
structures for existing Phase Il facilities.
Nat i onal Pol | ut ant D schar ge El i m nation Syst em—Fi nal
Regul ations to Establish Requirenents for Cooling Water |ntake
Structures at Phase |l Existing Facilities; Final Rule, 69 Fed

Reg. 41,576, 41,583 (July 9, 2004)(to be codified at 40 CFR pts.
9, 122-125).
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G ven that the PSC is Dbest situated to determne what
constitutes a reasonable alternative, we cannot conclude that
the PSC s determnation that this analysis is reasonable |acks a

rational basis. See id. at 553, 560 (PSC may rationally limt

its EI'S discussion to what it found was reasonably necessary to
nmeet present needs).

1206 Regarding the EIS s discussion of mtigating the harm
from the once-through cooling process, the EI'S responded to
another «criticism that the draft ES did not sufficiently
di scuss once-through cooling or how it can be deened to be "best

technol ogy avail able."” The EI S stated:

EPA has pronulgated regulations for cooling water
intake structures for new facilities, and has proposed
regulations for cooling water intake structures for
existing facilities. Both the promulgated 316(b)
regul ations for new facilities and the proposed 316(b)
regul ations for existing facilities provide for site-
specific alternatives to the use of a cooling tower.
Currently, US EPA and the DNR disagree on which
regulation is applicable to the ERGS facilities. It
has been the DNR s position that the proposed
"existing facility" regulation is applicable to the
ERGS proj ect. The EIS states that, regardless of the
characterization of the proposed units as new or
existing under the 316(b) requirenments, the WPDES
permt will require Best Technol ogy Avail abl e (BTA).

If wultimately the DNR and EPA agree that the
i ntake should be regulated under the pronul gated "new
facility" regulation, then WEPCO would request a site-
specific determ nation of the BTA At that juncture
the DNR would require the conparative inpact analysis
of closed versus open cycle cooling.

If wultimately the DNR and EPA agree that the
intake should be regulated under the proposed
"existing facility" regulation, then the DNR wll
require WEPCO to denonstrate that the |ocation
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design, and operation of the intake will reduce fish
and shellfish inpingenent nortality by 80 to 95
percent and entrainnment by 60 to 90 percent. Fi sh

deterrent systens, barrier nets, nodified Ristroph
screens with fish return systenms, aquatic filter
barriers, variable speed punps, fine nesh traveling
screens, angled and nodular inclined screens, and | ow
pressure spray washes nmay be used.

Siting of the intake is also «critical for
m nim zing inpingement and entrainnment. In general,
the Ilittoral zone of large |I|akes, such as Lake
M chi gan, serve as the principal spawning and nursery
area for nost species of freshwater fish, and is
considered one of the nobst productive areas of the

wat er body. The placenment of the intake structure
beyond the littoral zone should reduce inpingenent and
entrai nment . The 2002/2003 study that WEPCO is

currently conducting is intended to be part of that
denonstration

If WEPCO is wunsuccessful in denonstrating the
percent reductions, it would seek a site-specific
determ nation of BTA. At that juncture, the DNR would
require the conparative inpact analysis of closed-
ver sus open-cycl e cooling.

(Final two enphases added.)

1207 The EIS' s recognition that the applicants will have to
work with the EPA and DNR to achieve BTA regardl ess of whether
the facility is considered "new' or "existing" denonstrates how
the intake structure will have to mtigate harm An EIS "may be
validly approved by the agency even though conditioned on

further development of mtigation neasures.” County of Bergen

v. Dole, 620 F. Supp. 1009, 1061 (D.N.J. 1985). Because the
envi ronnment al eval uation process is a continuing one, "it is not
necessary, nor is it possible, that every detail be contained in
the [EIS]. General commtnents to future action suffice to neet

mtigation requirements."” | d. Therefore, it is reasonable to

107



No. 2004AP3179

concl ude that this particular conmi t ment to interagency
cooperation with the DNR and EPA satisfies the EIS s mtigation
assessnment obligation.

C. Al ternatives to OCPP Site

1208 C ean Wsconsin also contends that the EIS failed to
anal yze alternatives to the OCPP site. W do not agree.

209 As the EIS noted, the site selection process started
with over 140 potentials. Due to 55 screening criteria of
vari ous soci al , envi ronment al , t echni cal , and econoni ¢
consi derations, that nunber was narrowed down to five: Pleasant
Prairie (in Kenosha County); Haven (in Sheboygan County);
Ozaukee (in Ozaukee County); Little Suamico (in Qconto County);
and North OCak Creek (in M| waukee County), also known as the
OCPP.

1210 The sites in Ozaukee and Little Suamco were
elimnated due to the increased cost of acquiring substanti al
anmounts of land and the environnental inpact of devel oping
greenfield sites. The Haven site was rejected because of its
irregular shape and because once-through cooling was not
avai |l abl e. Simlarly, the Pleasant Prairie site was elimnated
because it could not accommobdate all of ERGS' s facilities and
because cooling towers would have to be constructed given the

significant distance from Lake M chigan. See Custer County

Action Ass'n v. @Garvey, 256 F.3d 1024, 1041 (10th G r. 2001)

("Al'ternatives that do not acconplish the purpose of an action

are not reasonable.").
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1211 Upon evaluating the North OCak Creek site, other
possible sites near the southern end of WEPCO owned OCPP
property in Racine County were identified. Al of these sites,
whi ch shared the advantages of once-through cooling and use of
existing transmssion and rail line infrastructure, were the

sites that were eventually identified in the CPCN application:

One of the proposed sites is in the city of Qak Creek
in MIlwaukee County at the east end of El m Road, north
of the existing OCPP. This site is referred to as the
North Site throughout this EIS. A second site, the
South Site, is located south of the existing OCPP

al ong the | akeshore. A variation of the South Site
was pr oposed as t he applicants’ third site
alternative. For purposes of description and anal ysis
in this docunment, this alternative will be referred to

as Sout h- Exp Opti on.

212 Cean Wsconsin renews its argunent that these OCPP
sites are not alternatives. W have previously detern ned that
it was reasonable for the PSC to consider the OCPP alternatives
as "alternative sites.” The EIS noted sone of the distinctions
between the sites that we discussed supra: "1) having building
footprints in different municipalities and counties resulting in
different entities receiving shared-revenue paynents if the ERGS
proposal is approved, 2) separate service water discharge
| ocations, and 3) significant differences in the anmount of
excavation required to build and safely operate the facilities."
The EI'S proceeded to analyze the sites' existing structures and
general topography, as well as how the terrain will have to be
redesi gned and augnented to accommobdat e ERGS. In addition, the

ElIS noted significant differences in wetland inpacts anong the
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OCPP alternatives and differences 1in other environnenta
i npacts, such as air quality. Thus, we are satisfied that there
is a rational basis to conclude that the EIS adequately
considered alternate sites.
d. Air Pollution

213 C ean Wsconsin's next argunent is that the EIS fails
to present sufficient information regarding ERGS s adverse
inpacts with regard to health consequences from air pollution.
WEPA requires an EIS to disclose any significant health
consequences of a proposed action's environnental inpacts. See

Baltinore Gas & Elec. Co. v. NRDC, 462 U S. 87, 106-07 (1983)

(concluding that "NEPA requires an ES to disclose the
significant health, socioeconomc, and cunulative consequences
of the environnental inpact of a proposed action"). W are
satisfied that the PSC had a rational basis for concluding that
the EI' S adequately di scussed ERGS s heal th i npacts.

214 Chapter 7 of the EI'S discussed the air em ssions from
ERGS and the general health and environnental concerns related
to these pollutants. For exanple, the EIS noted that not only
has particul ate mat t er been correl ated W th i ncreased
hospitalizations for asthma attacks, worsening of |ung disease,
and heart disease, it has also been estimated to cause over
15,000 premature deaths in the United States per year.

1215 Regarding the effects of NO, the EIS stated:

High levels of NO, may be fatal to humans, while | ower
level s affect the delicate structure of lung tissue
Humans exposed to high concentrations suffer |ung
irritation and potential |ung damage. Long-term | owner
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| evel s of exposures can destroy lung tissue, |eading
to enphysema. Concentrations of NO; as low as 0.1 ppm
can cause lung irritation and neasurabl e decreases in
lung function in asthmatics. Children, the elderly
and people wth lung diseases, such as asthmms,
enphysema or bronchitis are sensitive to NG.

1216 Simlarly, regarding SO,, the EI S stated:

Sul fur dioxide causes a wde variety of health and
environnental inpacts because of the way it reacts
with other substances in the air. SO irritates the
respiratory system and can cause pronounced health
pr obl ens. Sul fate particulates are a primary factor
in the production of hazy atnospheric conditions. Acid
rain is caused by SO, and NGO reacting wth other
substances in the air (see Acid Rain section).
Corrosion and damage to netals and masonry may al so
result fromincreased sul fur dioxide em ssions.

Severe health effects are associated wth
i ncreased sul fur dioxide em ssions. Peak |levels of SO
in the air can cause breathing difficulty for people
with asthma. Long-term exposure to high levels of SO
gas and particles nay cause respiratory illness and
aggravate existing heart disease. Sul fate particles
are associated with increased respiratory synptons,
respiratory disease, and premature death. Exposure to
high concentrations of sulfur dioxide for short
periods of time can constrict the bronchi and increase
mucous flow, naking breathing difficult. Chi | dr en,
the elderly, those wth chronic |ung disease, and
ast hmati cs are especially susceptible to these
ef fects.

111



No. 2004AP3179

I n conparable fashions, where possible, the EIS also discussed
acid rain, greenhouse gases (as they relate to global warmng),
VOCs, HAPs (hazardous air pollutants), and mercury. °

217 Moreover, in response to a specific request that the
EIS "[p]rovide information on the human health effects
norbidity, and nortality related to the em ssion of the proposed

ERGS facilities," the EI S added:

The chemcals found in em ssions from coal-fired power
plants are known to adversely affect the respiratory
system (as well as have other effects), depending on
the concentrations and the duration of exposure.

Several scientific studies in recent years have
found a relationship between increased |evels of air
em ssions from these types of sources and increased
respiratory synptons. This neans that people wth
existing lung diseases such as asthma, Dbronchitis,
enphysenma, and other diseases could experience an
increase in the severity and frequency of synptons as
a result of increased em ssions. There is evidence in

t he scientific l[iterature t hat i ncreases in
particulate matter levels can also cause norbidity and
nmortality as well. Infants and children breathe in

nore air per pound of body weight and are perhaps nore
susceptible due to developing imrune and nervous
systens and other factors related to growh. Children
can also be nore active and spend nore tine outdoors
and experience increased exposure to outdoor air

°2 Mercury has received considerable attention |lately.
| ndeed, one comrentator critiqued the draft EIS for failing to
nore carefully evaluate the effects of nercury on marine life
and fish consunption advisories. The EIS candidly observes that
the "scientific understanding of the inpact of nercury em ssions
on the environment is still developing, [therefore] a specific
answer to these questions is not possible.” See |zaak Walton
League of Anmerica v. Marsh, 655 F.2d 346, 377 (D.C. Cr. 1981)
("So long as the environnmental inpact statenent identifies areas
of uncertainty, the agency has fulfilled its mission under
NEPA. ") .
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pollution as a result. In addition, nercury is
emtted from coal-fired conbustion. Mercury has been
associated with neurological and other effects (here
the main exposure route is through ingestion of fish).

In sunmary, there are nunerous hazardous air
pollutants released into the air from coal conbustion
Past DNR anal yses have evaluated the virgin fossi
fuel exenption and found that, from the inhalation
perspective, the risks resulting from well controlled
facilities with tall stacks are low Thus, a facility
that neets applicable Wsconsin DNR requirenents would
not be likely to cause a significant inhalation risk
It is also true however, that as concentrations of air
pollutants increase, even if they are below a federa
or state standard, that there is a |Ilikelihood of
increased respiratory synptons and other adverse
health effects occurring. For exanple, in the case of
fine particulate matter (PM.s5), when US EPA eval uated
the available data on health effects vs. exposure,
there was no clear threshold that defined a safe vs.
unsafe | evel of exposure.

1218 W agree with the PSC that the EIS s evaluation
constituted a hard | ook at the environnental health consequences
from ERGS s air pollution enissions. Al t hough C ean W sconsin
may take issue with the PSCs failure to sonmehow quantify the
precise health inpacts of ERGS, we find that the PSC s
determination that the EIS adequately evaluated the health
i npacts of ERGS was reasonabl e.

e. Ef fects of Transm ssion System

1219 G ven the significant concentration of baseload power
generation at the OCPP site, Cean Wsconsin asserts that there
will be considerable strain on the high voltage transm ssion
system which would inevitably require upgrades that would not
be required if the generation was |ocated el sewhere. Because of

the massive construction that will be required to conplete these
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i nprovenents, Clean Wsconsin contends that the EI'S was required
to consider the acconpanying environnental consequences. To the
extent that it could, the EIS does do this.

1220 Insofar as Cean Wsconsin's argunents relate to
problenms that will arise wth ERGS construction, chapter 6 of
the EIS discussed issues pertaining to transm ssion |ines. In

that chapter, the EIS described the necessary interconnections,

the substation changes that will have to occur on the OCPP site,
possible systemw de transm ssion projects, and stability
i ssues, including associated solutions and ongoing studies.

Recogni zing that certain transm ssion inprovenents could change
after further study, the EI'S assuned that ERGS will need a major
new transmssion line to connect to the electric system The
ElIS noted that rebuilding existing transm ssion line rights-of-
way mnimzes environnmental effects, "because |and uses have
adjusted to the barrier of the right-of-way and because the
right-of-way is already disturbed to some extent."” |In contrast,
should new lines need to be constructed, the EI'S explained that
the level of environnmental effects wll vary, depending on the
| ocation of the new right-of-way and the design of the
structures.

221 Insofar as Cean Wsconsin's argunent relates to
future pr obl ens t hat may arise and the environnental
consequences that the answers to those problens could pose,
those are nerely potentialities that may cone to fruition
possibilities that an EIS is not legally required to consider.

See M| waukee Brewers Baseball Cub, 130 Ws. 2d at 72. G ven
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the little available information regarding the required
transmssion lines at the tine the EIS was drafted, we concl ude
that the PSC s determ nation that the discussion is adequate is
r easonabl e.

f. Assessnent of Wetland | npacts

222 Cean Wsconsin also argues the EIS is deficient in
its assessnent of wetland inpacts. W again disagree.

1223 Chapter 8 of the EIS discussed a variety of wetland
i ssues, including the potential inpact of ERGS. Dependi ng on
the eventual site chosen, the EIS quantified the estimted
wetl and acres that would be filled (to create bernms and for
grading) and the corresponding wetland reduction percentage.
Chapter 8 and chapter 10 (entitled "Land Resources") also
di scussed the secondary inpacts on surrounding wetl ands. The
ElIS recognized that at the time of its drafting, no mtigation
pl ans or strategies had been proposed that would mnimze the
consequences of placing fill in wetlands.

224 Even absent mtigation plans, and regardless of the
site chosen at OCPP, the EIS considered that four of the eight
wet | ands would remain unaffected, while the remaining four would
be reduced anywhere from 12-20 percent. Therefore, we concl ude
that the PSC had a rational basis to conclude the EIS was
adequate with regard to wetl and i npacts.

g. Responsi veness Sunmary

1225 Lastly, Clean Wsconsin mintains that the EI S s

responsi veness summary i s inadequate. However, this argunent is

little nore than an adornnent of its previous argunents,
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particularly its contentions that the EIS did not adequately
di scuss cooling towers, mtigation neasures, and health-rel ated
inpacts from air pollution. W have already rejected these
argunents above, and therefore, we do not address them further
her e.

226 W once again enphasize that our review of the EIS
adequacy determnation is not a review of the PSC s factual

findings. Citizens' Uil. Bd., 211 Ws. 2d at 550. Because the

PSC s determ nation of the adequacy of the EIS represents its
conclusion that the requirenents of Ws. Stat. 8§ 1.11 have been
met on the facts before it, we defer to the PSC as the agency
whose responsibility it is to nmake that determ nation. Id. at
552. In sum we conclude that the PSC s determ nation that the
El S was adequate is reasonabl e.
4. Condi ti onal |ssuance of CPCN

227 C ean Wsconsin argued to the circuit court that the
PSC inproperly "issued" the CPCN before WEC obtained all
necessary permts from t he DNR as required by
Ws. Stat. § 196.491(3)(e).> The circuit court agreed and
vacated the PSC s order on that ground. Before this court, the
PSC argues that the circuit court's holding was erroneous. e
agree, and therefore reverse the circuit court's holding as to
the legitimacy of the PSC s issuance of the CPCN conditioned on

the future action of the DNR

> W note since this court heard oral argunent, all
necessary permts for the construction of the proposed plant
have been issued, although |egal challenges to sone permts are
still pending.
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1228 In order to obtain a CPCN, a utility mnmust navigate the
stringent procedural requirenents of Ws. Stat. 8§ 196.491. This
statute requires the PSC and DNR to operate in tandem to
acconplish the legislative goal of approving a utility’s plan to
construct a new facility capable of generating over 100 MW of
el ectric power. Gven the mammoth scope of that regulatory
task, the tineline is tight. The followng tinme requirenents
apply to the interplay between the DNR permtting process and
the PSC s CPCN deci si on.

1229 First, at Jleast 60 days before filing a CPCN
application, the wutility "shall provide the [DNRl wth an
engi neering plan." Ws. Stat. 8 196.491(3)(a)3. a. Wthin 30
days of receiving the engineering plan, the DNR nust respond
wth a list of permts required to construct the proposed
facility. Id. Twenty days after the DNR provides the |ist of
required permts, the wutility nust apply for the identified
permts. Ws. Stat. 8 196.491(3)(a)3.b. Thirty days after
receiving the permt applications, the DNR nust nmake a
"conpl eteness” determ nation, and 120 days after a favorable
conpl eteness determnation, the DNR nust take final action on
the applications. Id. Thus, theoretically the DNR permt
approval process should take, at nost, 200 days from the filing
of the engineering plan to the DNR s final action.

1230 The soonest the applicant may submt the CPCN
application to the PSC is 60 days after the initial subm ssion
of t he engi neering pl an to t he DNR.
Ws. Stat. 8 196.491(3)(a)s3. a. Thirty days after the applicant
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submts t he CPCN appl i cation, t he PSC s conpl et eness
determ nation is due. Ws. Stat. 8§ 196.491(3)(a)2.

1231 Upon pronouncing the application "conplete,”" the PSC
has 180 days to approve t he conpl et ed appl i cation.
Ws. Stat. 8 196.491(3)(Q). This period may be extended, by
court order, for an additional 180 days. Id.  Thus, the PSC
approval process theoretically takes, at nost, 210 days, or 390
days if the PSC receives a court-ordered extension.

1232 The PSC nust remain cognizant that it "may not issue a
certificate of public convenience and necessity wunder this
subsection until the [DNR] has issued all permts and approvals
identified in the listing specified in par. (a)3.a. that are
required prior to construction." Ws. Stat. 8§ 196.491(3)(e).

1233 Theoretically, this should not be an obstacle, because
the DNR nust act within 200 days after the utility files the
engi neering plan, or 140 days after the utility files the CPCN
application with the PSC Therefore, at the tinme of DNR final
action, the PSC should still have at |east 40 days (and
potentially as many as 220 days) to finish its evaluation of the
appl i cation.

1234 However, the <closely interrelated nature of the
legislative tinelines neans that the PSCs tineline is at the
mercy of any difficulties that arise in obtaining the DNR
permts. In reality, these two separate tinelines do not always
march in | ockstep. For exanple, the utility often nust submt
several different permt applications to the DNR In this case,

the DNR required separate permts for air pollution inpacts, a
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site grading permt, a stormmater permt, and other water-
related permts and approvals. If even one of these permt
approvals falls behind schedule, it is possible, as happened
here, that the DNR will not have fully acted at the tinme when
the PSC nust nmake a final decision on the CPCN application.
This lag in the tineline can occur for many reasons. For
exanple, the DNR may determne that one particular permt
application is not "conplete," thus setting back the tineline
applicable to that particular permt.

1235 If, for whatever reason, the DNR permts are not
timely issued, the PSC is placed in a precarious position.> |f
the PSCs time limt elapses before final DNR action, the PSC
effectively has four options: 1) deny the application; 2) take
no action, and thus passively allow the CPCN to becone effective
by operation of law, > 3) unconditionally approve the application
in violation of its statutory duties; or 4) conditionally
approve the application.

1236 In this case, it is undisputed that the applicant had
not obtained all the required DNR permts at the tinme the PSC

issued its "final decision."*® The PSC chose the fourth option

° Unlike the CPCN, the DNR pernmits do not autonmatically
issue if the DNR does not act within the statutory tine limt.
Conpar e Ws. Stat. 8§ 196.491(3)(Q9) W th
Ws. Stat. § 196.491(3)(a)3.bh.

* pursuant to Ws. Stat. § 196.491(3)(g), if the PSC fails
to take final action, it "is considered to have issued a [CPCN|
with respect to the application.™

%6 Application of Ws. Elec. Power Co., No. 05-CE-130 at 1,
53-54 (Ws. PSC Nov. 10, 2003).
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listed above; it conditionally approved the CPCN. In its final
deci sion, under the heading "Certificate of Public Convenience
and Necessity," the PSC stated: "WE. Power LLC. . . may
commence construction of two 615 MW. . . electric generating
units, as described in WEC s project application and nodified by

this Final Decision . . . ." Application of Ws. Elec. Power

Co., No. 05-CE-130 at 56 (Ws. PSC Nov. 10, 2003). The PSC
conditioned its approval of the CPCN as follows: "Thi s Final
Deci sion takes effect on the day after it is nailed. The CPCN
for the ERGS facility takes effect only when the DNR issues all
permts and approvals that it I dentifi ed, pur suant to
Ws. Stat. 8§ 196.491(3)(a)3.a., as being required prior to
construction of the facility." 1d. at 62.

1237 Upon review ng the order, the circuit court determ ned

that the PSC acted inproperly:

[Wsconsin Stat. 8 196.491(3)(e)] plainly states
that the Commission shall not do what is being done
here, issue the CPCN before the regulatory pernts
have been obtained . . . . Potentially, this is a
matter of substantial consequence. The Comm ssion in
its Order notes the possibility that [if] the planned
draw of 1.4 billion gallons of Lake M chigan water
daily is not approved, cost of the proposal wll
escalate by some $200 mllion and may even preclude
project viability. The approval stated in the Oder
was issued in clear violation of sec. 196.491(3)(e),
Ws. Stats. It is the Oder of this court that the
PSC Order is hereby vacated and the matter remanded to
the Comm ssion to permt the applicant to denonstrate
that the required regulatory permts have Dbeen
obt ai ned.

1238 On appeal, the PSC raises two theories to justify its

action and explain why it believes the circuit court 1is
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m staken. First, the PSC argues that its final decision did not
actually "issue" the CPCN, rather, it sinply approved the
utility's CPCN application.® Second, and alternatively, the PSC
argues that it gave "full effect to the statute" by issuing the
CPCN but staying its effectiveness until the DNR issued the
necessary permts.

1239 W inplicitly rejected the PSCs first argunent in
RURAL, 239 Ws. 2d 660. In RURAL, the PSC approved a CPCN with
the condition that "RockGen Energy shall obtain from [the] DNR
all permts and approvals that are required before beginning any
construction.” Id., 958. The court determined that this
approach, "a conditional order," effectively "issued" the CPCN.
See id., 1116, 58, 61.

1240 Qur RURAL opinion did not fully explain the reason for
its use of that termnology, so that we here proceed to nake

explicit what is inplicit in RURAL. If we agreed with the PSC

that the CPCN did not "issue" until the DNR permts becane
effective, we would effectively be anending the statute to allow

the PSC to extend the tinme limt wthin which it nust finally

® Cean Wsconsin notes that the PSC did not raise this
argunent before the circuit court, and so we could consider it
wai ved. W decline to do so, as the issue has been fully
briefed and argued, and there are no factual disputes. See
Wrth v. Ehly, 93 Ws. 2d 433, 443, 287 N.W2d 140 (1980).
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act to approve or deny a utility's application. We decline to
do so.

1241 W agree with Cean Wsconsin that the statute
contenplates only one decision by the PSC If the PSC s
decision did not take effect until after the DNR s final action,
the PSC s "final decision" would not be final. Rather, it would
be an interim endorsenent anticipating the final action
i ssuance of the CPCN. The statute is clear: the PSC nust take
final action within the statutory tine period. Accordi ngly, we
hold that the PSC s final decision conditionally issued the
CPCN

242 Alternatively, the PSC argues that if the court finds,
as we do, that its decision "issued" the CPCN, such conditiona
i ssuance was the only way for the PSC to reasonably harnonize
and give full effect to the language in 8 196.491(3)(e), the
i npending statutory tinelines, and the need to maintain an
adequate energy supply. In arguing this point, both parties

rely on the RURAL deci sion.

243 In RURAL, the court evaluated the PSC s action on a
CPCN application submtted under the nonstatutory provisions of

1997 Ws. Act 204, 8§ 96. Those provisions decreased the tine

8 It has long been the position of this court that in a
general sense, statutes creating time limts, such as statutes
of limtation, "shoul d not be ext ended by j udi ci al
construction.” Qutter v. Seamandel, 103 Ws. 2d 1, 24, 308

N. W2d 403 (1981) (quoting Pugnier v. Ranmharter, 275 Ws. 70,
77, 81 N.W2d 38 (1957)). Al though the instant case does not
involve a statute of |imtation, we find that the underlying
principle is the sane.
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[imt within which the PSC had to nake a final determ nation on
a CPCN application from 180 days to 90 days; however, the
provisions applied for only a limted tine and wth respect to
only certain eastern Wsconsin utilities. See 1997 Ws. Act
204, § 96. At the end of the 90-day period, the DNR had not
acted with respect to one permt. RURAL, 239 Ws. 2d 660, 960
As it did in the instant case, the PSC conditionally issued the
CPCN. 1d., f158.

244 On review, the appellant environnental group argued
that by so doing, the PSC violated 8§ 196.491(3)(e). This court
di sagreed, "given the particulars of this case. . . . [Had the
PSC strictly conplied wth Ws. Stat. 8 196.491(3)(e), the
result would have defeated, rather than fulfilled, the purpose
of 8 96 and Act 204." Id., 959. | nstead, the court approved
the PSC s nethod: "We believe that the PSC took an approach
that not only harnonized the conflicting mandates of 8 96 and
Ws. Stat. 8 196.491(3)(e), but also fulfilled the purpose to
expedite the construction of nuch-needed electric generation
capacity." Id., 961.

245 The PSC cites this |anguage as evidence of the court's
recognition of the PSCs power to condition a CPCN upon the
DNR s issuance of the required permts. However, the court in

RURAL appeared to Ilimt its holding: "Were the PSC has before

it an application to process according to the longer tineline in
Ws. Stat. 8 196.491(3), the PSC should, and could, conply wth
subdivision (e)." Id., 959. That is exactly the situation

presented here. The PSC basically argues that this single
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sentence from RURAL is inconsistent with the rest of the
opinion, and asks us to wthdraw it as dicta because the RURAL
court's concern about harnonizing the statute and the need for
reliable energy generation applies simlarly to applications
made under § 196. 491

1246 W& concl ude that great weight deference is appropriate
as to this issue. First, the legislature has specifically
charged the PSC with the interpretation of chapter 196. Under
Ws. Stat. 8 196.02(1), the PSC "has jurisdiction to supervise
and regulate every public utility in this state and to do all
t hi ngs necessary and convenient to its jurisdiction."

1247 Second, unlike the situation in RURAL, the PSC is not
interpreting nonstatutory provisions of a recently passed act.
| nst ead, It is applying 8 196.491(3)(e), which it has
exclusively adm nistered since that statute's enactnent in 1975.
Before the «circuit court, the PSC reiterated: "[T] he
commi ssion's interpretation of the law that describes when DNR
permts should be issued has been its standard practice for many
years and remains its standard practice today. . . . [We always
stay the execution of our CPCN orders until after the necessary
DNR perm ts have been received."

1248 Third, there is no dispute that the agency enployed
its expertise and specialized knowedge in formng this
interpretation. Fourth, while we may not necessarily agree that
the PSC s interpretation of the statute is the best avail able,
we conclude that it will provide "uniformty and consistency" in

the application of the statute in that the PSC, the DNR
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utilities, and the public have a standard rule under which to
oper at e. Once we have determned that the PSC s interpretation
of this issue is subject to great weight deference, we need
merely decide whether that interpretation 1is "reasonable."

Har nsi chfeger, 196 Ws. 2d at 661 (collecting cases).

1249 Ther ef ore, we proceed to eval uat e t he PSC s
interpretation of the statutory |anguage to determ ne whether it
i s reasonabl e. Statutory interpretation begins with the plain

| anguage of the statute. State ex rel. Kalal v. Grcuit Court

for Dane County, 2004 W 58, 945, 271 Ws. 2d 633, 681

N. W2d 110. However, the statute is not interpreted in a
vacuum it is considered in the context of the surrounding
provisions. 1d., 946.

1250 It is certainly true, as Cean Wsconsin points out,
that the statute says the PSC may not issue the CPCN before the
DNR has issued the necessary permts. However, it also is true
that the PSC has the power to issue conditional orders.

Ws. Stat. § 196.395:°° see also RURAL, 239 Ws. 2d 660, 959.

This power, though, is not wunlimted. Rat her, "the power
contained in sec. 196.395 to issue conditional . . . orders is
subject . . . to the procedural requirenents of other provisions
of ch. 196, Stats., because they are in pari materia." RURAL

239 Ws. 2d 660, 959 (quoting Md-Plains Tel. v. PSC 56

°® Wsconsin Stat. § 196.395 reads in part: "The conmi ssion
may issue conditional, tenporary, energency and supplenental
orders. "
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Ws. 2d 780, 787, 202 N.W2d 907 (1973) (quoting Wsconsin Tel.

Co. v. PSC, 232 Ws. 274, 287 N.W 122 (1939))).

251 C ean Wsconsin argues that the PSC s power to issue
conditional orders does not extend to waiving the directives of
8 196.491(3)(e), because that would violate the "in pari

materia” rule expressed in RURAL and our earlier cases.

Nevert hel ess, the RURAL court allowed the PSC to condition CPCN
issuance on DNR permt I ssuance, plainly a "procedura
requirement[] of other provisions of ch. 196." Id.

1252 These conpeting interpretations do not conclusively
settle the question of whether the PSCs interpretation is
"reasonable.” Accordingly, we proceed to review the |legislative
history of the statute and the admnistrative history of the
PSC s interpretation in order to determne whether the PSC s
present interpretation is reasonable.

1253 The PSC s interpretation IS | ongst andi ng and
consistent, and in fact predates the passage of the CPCN | aw
Before 1975 utilities had to obtain a "certificate" fromthe PSC
authorizing them to "commence the construction of any public
utility pl ant, ext ensi on or facility .

Ws. Stat. 8§ 196.49(1) (1975). The PSC thus certified that
"public convenience and necessity require such work .
Ws. Stat. 8§ 196.49(4) (1975).

1254 In 1977, considering WEC s 1975 application to
construct a coal-fired power plant in Kenosha County, the PSC
conditioned its certificate on three prerequisites, including:

"That applicant obtain any needed authorization from the
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W sconsin Departnent of Natural Resources in the areas in which
t hat department has jurisdiction."®°

1255 The duties of the PSC sharply increased in 1975. I n
that year, the |legislature passed Assenbly Bill 463, which
becane chapter 68, Laws of 1975. The essential [|anguage in
current 8 196.491(3)(e), like nbst of § 196.491, dates back to
that act. It has changed little since. In 1975, the provision
r ead: "The [PSC] may not 1issue a certificate of public
conveni ence and necessity until the [DNR] has issued all permts
and approval s designated under sub. (2n) as necessary prior to
the issuance of the certificate of public convenience and
necessity." See ch. 68, Laws of 1975.

1256 One piece of the legislative history of 1975 Assenbly

Bill 463 seens, at first glance, to run counter to the PSC s
interpretation. An early draft of the bill contained the
| anguage:

A failure of the departnent to have issued any of the
permts or approvals for which prelimnary application
has been nade under par. (a) may not prevent issuance
of the certificate of convenience and necessity, but
the applicant nmay not undertake the specific part of
the construction or the specific operation until the
permt or approval therefor has been granted by the
departnment [of natural resources].

Drafting records, ch. 68, Laws of 1975, on file at Wsconsin
Legi slative Reference Bureau, Madi son, W sconsi n. Thi s

| anguage, deleted from a subsequent draft, enbodies the approach

® Application of Ws. Elec. Power Co., 62 Ws. PSC 131, 145
(1977).
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that the PSC now uses. The deletion of this |anguage from the
draft weighs against the reasonabl eness of PSC s interpretation
of the statute.

1257 However, the 1975 |l aw as enacted contained a provision
authorizing the DNR to waive conpliance with § 196.491(3)(e):
"At any time prior to the issuance of the certificate of public

conveni ence and necessity, the departnment may, in consultation

with the comm ssion, waive the necessity of obtaining any such

perm t or appr oval in advance of such certificate."

Ws. Stat. 8§ 196.491(2m (1975) (enphasi s added) . Thi s
provi sion established an escape hatch that allowed the PSC to
avoid the dilemma that occurs when the PSCs time limt for
action draws to a close before the DNR has issued its final
decision on the permt applications.

1258 1997 Ws. Act 204 renoved the DNR s authority to waive
conpliance with 8 196.491(3)(e) and reinstated the potential for
the PSC to face the present dil emm. Shortly thereafter, the

PSC began conditioning CPCN grants on DNR permt approvals; in
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fact, within the past five years, alnost all its CPCN orders
have been so conditioned. %!

1259 Under these circunstances, we agree wth the RURAL

court that the PSC s "conditional issuance" approach harnonizes
the goal of the statutes wth the "purpose [of] expedit[ing] the
construction of nmuch-needed electric generation capacity.”
RURAL, 239 Ws. 2d 660, 961. As the court put it: "[ T] he PSC
reasonably interpreted and applied both § 96(1)(e)3. of Act 204
and Ws. Stat. 8§ 196.491(3)(e) to give them both full effect by
issuing the certificate here wth the condition that [the

utility] obtain all necessary permts prior to starting

®1 See, e.g., Application of Mrant Portage County LLC, No.
05-CE-116, at 21 (Ws. PSC Mar. 22, 2002) ("Mrant shall not
begin construction on the project until the appropriate
DNR. . . permts have been obtained . . . ."); Application of
Rock River Energy LLC, No. 9346-CE-100, at 21 (Ws. PSC Sept.
24, 2002) ("The CPCN for the Riverside Energy Center takes
effect only after the DNR issues all permts and approval s that
it identified, pur suant to Ws. Stat. 8 196.491(3)(a)s3. a.
.. . ."); Application of the Rainy River Energy Corp., No. 05-
CE-128, at 12 ("The CPCN for the Superior Generation Project
takes effect only after the DNR issues all permts and approvals
that it identified, pursuant to Ws. Stat. 8§ 196.491(3)(a)3.a.
. . . ."); Joint Application of Fox Energy Co. LLC and Am
Trans. Co. LLC, No. O05-CE-115, at 26 (Ws. PSC Nov. 8, 2002)
("Fox Energy shall not begin construction on the project until
al | air and water permts and approvals that the DNR
identified . . . have been obtained . . . ."); Application of
Fond du Lac Energy Center, LLC, No. 9343-CE-100, at 18 (Ws. PSC
May 5, 2003) ("The CPCN for the Fond du Lac Energy Center takes
effect only after the DNR issues all permts and approval s that
it identified . . . as being required . . . ."); Application of
Madi son Gas & Elec. Co., No. 05-CE-121, at 43 (Ws. PSC Cct. 9,
2003) ("This final decision takes effect on the day after it is
mai l ed. The CPCN for the WCCF takes effect when DNR issues all
permts and approvals that it identified . . . as being
required . . . .").
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construction.” Id. The sanme is true of the PSCs
interpretation of § 196.491(3)(e) in this case. Had the PSC
sinply approved the CPCN w thout conditions, or through inaction
allowed the CPCN to be approved through operation of law, it
would have acted wthout regard for the requirenents of
8 196.491(3)(e). It did not do so. By conditionally approving
the CPCN, it mamintained the requirenents of that section while
simul taneously satisfying the strict tinme limts of chapter 196.

1260 The PSC and the DNR are independent regulatory
agencies. The PSC has no authority to order the DNR to conplete
its review by a certain date. Clean Wsconsin argues that if
Wsconsin Electric had tinely filed all the appropriate perm:t
applications with the DNR, then the DNR would have been forced
to take final action before the PSC did. Yet nothing in
8§ 196.491 gives the PSC the authority to extend the statutory
time limts based on the applicant's, or the DNR s, failure to
act within other tinme limts. The PSCis limted to the options
descri bed above.

1261 W further observe that, practically speaking, the
PSC s approach works. In this case, for exanple, the DNR has
now issued the required permts. The PSC s nethod prevents
applicants from escaping conpliance with 8§ 196.491(3)(e) while
si mul taneously maintaining the reliable supply of energy for the
public. The PSC has sinply concluded that rather than nake an
applicant start from scratch and begin the cycle again, it wll
conditionally issue the CPCN so long as the applicant has

conplied wth the other statutory requirenents. Thi s does not
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excuse t he appl i cant from ultimately conpl yi ng W th
8§ 196.491(3)(e) and obtaining the necessary permts, and thus
the object of the statute is naintained.

262 Under the great weight deference standard of review,
our role is not to say whether we believe the PSC s approach is
the best way to handle this regulatory issue. W are limted to
deciding whether it is "a reasonable agency decision that
conmports with the purpose of the statute.” See RURAL, 239
Ws. 2d 660, 946 (quoting UFE, 201 Ws. 2d at 286-87). Because
we cannot say that the PSC s approach fails that test, we
reverse the circuit court's decision vacating the PSC s order
pursuant to this issue.

C. Mtigation Paynents

1263 On April 2, 2003, the Gty of Oak Creek entered into
an agreenent with WEC and its subsidiaries regarding the
construction of ERGS. The agreenent included provisions
relating to air quality issues, the redevel opnent of certain
property, paynment of mtigation costs, and the conprom se of
city clains. The agreenment noted that "it is anticipated that
the construction and operation of the new facilities may have
certain effects on the Gty" and that "in order to mtigate any
such effects on the Gty, WEC and the City desire to enter into
this agreenent."”

1264 The section of the agreenent pertaining to paynent of

mtigation costs provided, in pertinent part:

WEPCO shal | support, and shall use its best efforts to
have approved, an annual mtigation paynent to the
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City in the amobunt of $1.5 mllion for the first unit
(Elm Road Unit 1), $750,000 for the second unit (Elm
Road Unit 2), and $250,000 for the third unit (Elm
Road Unit 3), respectively (a "Mtigation Paynent").
If, and to the extent, approved by the PSCW

Mtigation Paynents will be made on a cal endar year
basi s. The first Mtigation Paynent for each wunit
shall be made thirty days after comencenent of
construction . . . of a unit. Thereafter, Mtigation
Paynments shall be paid in one annual paynent on June
30th each year during the Lease Term . . . The

obligation to pay Mtigation Paynents is independent
of the receipt of shared revenue funds from the State
of Wsconsin and of any future changes in state |aw

pertaining to utility taxation. Not wi t hst andi ng
anything to the contrary contained herein, in no event
will  WEC or any of the Subsidiaries have any

obligation under this paragraph 3 in the event that
(1) the PSCW determ nes that the paynents described in
this Section 3 may not be properly included in the
rent paynments under the Facility Lease, or (ii) a unit
of the New Facility permanently ceases operation after
start-up and i s decomm ssi oned.

There is no dispute that the mtigation paynments to which the
agreenent refers will be passed onto ratepayers if the agreenent
is approved and that the mtigation paynment is contingent upon
WEC s ability to pass the costs of the paynent on to ratepayers.
265 In its final decision and order issuing the CPCN, the
PSC approved only partial mtigation paynents wunder this
agreenent . The PSC limted mtigation paynents to the period
during which ERGS would be constructed, noting that a change in
state law pertaining to shared revenue would offset the GCty's

costs once ERGS was constructed:

This new shared revenue program commences the
annual paynents when a generating unit becones

oper ational . Shared revenue paynments to the city of
OGak Creek will be $1.6 mllion for the first SCPC unit
and increase to $3.2 mllion for the second wunit.
These paynents wll be added to the shared revenue
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paynments that the city is currently receiving for the
exi sting OCPP [$750, 000 per year].

Under Act 31, the annual state shared revenue
paynments to the city of Oak Creek when ERGS is
conpleted wll exceed the amount the ~city is
requesting in the form of mtigation paynents from
WEPCO r at epayers. Thus, mtigation paynents are not
requi red while conpensating shared revenue dollars for
ERGS are forthcom ng. The shared revenue paynents,
however, w Il not begin until 2009 when SCPC 1 is
first scheduled to be in service, and the city has
i ntroduced evidence that it will begin incurring costs
as soon as construction conmences. For this reason,
the Commission finds it appropriate to authorize
annual mtigation paynents, as described in the
Devel opnment  Agreenent, for the period from the
commencenent of construction of SCPC 1 until the year
when SCPC 2 enters service, which is scheduled for
2010. The shared revenue paynents for ERGS that
commence in 2009, however, wll partially offset the
city’s costs and it is appropriate to reduce the
annual mtigation paynent by the anobunt of shared
revenue that the city receives for ERGS. Wen ERGS is
fully in service, the shared revenue paynents wl|
fully replace any mtigation paynment under the
Devel opnent  Agreenent, so any further mtigation
paynent cannot be billed to WEPCO. If, however, state
shared revenue paynents decrease during the course of
the 30-year Facility Lease and are no |onger
sufficient to offset fully the mtigation paynent that
woul d have been paid under the Devel opnent Agreenent,
the Comm ssion finds it reasonable for WE. Power LLC
to make a partial mtigation paynment to the city that
equal s the remai ning portion.

1266 Following the PSC s final decision and order, the

| egi sl ature enacted 2003 Ws. Act 89. Section 33 of 2003 Ws.

89 created Ws. Stat. § 196.20(7)(2003-04).% This section

provi des:

®2 All subsequent references to Ws. Stat. § 196.20(7) are

to the 2003-04 version.
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(a) In this subsection, "mtigation paynent"
means, as approved by the comm ssion, an unrestricted
or recurring nonetary paynent to a local wunit of
government in which an electric generating facility is
located to mtigate the inpact of the electric
generating facility on the local unit of governnent.
"Mtigation paynent" does not include paynents nade or
in-kind contributions for restricted purposes to
directly address health or safety inpacts of the
electric generating facility on the Ilocal wunit of
gover nnent .

(b) Except as provided in par. (c), an electric
public utility my not recover in rates any of the
fol | ow ng:

1. The cost of mtigation paynents paid by the
utility.

2. The cost of mtigation paynents paid by the
owner or operator of an electric generating facility
that the owner or operator recovers from the utility
by selling electricity to the utility, by leasing the
facility to the utility, or by any agreenent between
the owner or operator of the electric generating
facility and the public utility.

(c) The conmi ssion shall only approve a
mtigation paynment agreenent that is received by the
comm ssion before June 10, 2003, and, if the

comm ssion finds the agreenent to be reasonable, shal
not subsequently nodify the agreenent.

1267 The City sought review of that portion of the PSC s

nodi fying the mtigation paynent agreenent.

addressing this issue, the circuit court noted:

The parties agree that the agreenent between the
City of OGak Creek and WEC was submitted to the PSC
before June 10, 2003 and involves a "mtigation
paynment” wthin the meaning of sec. 196.20(7), Ws.
Stats., as anmended by 2003 Wsconsin Act 33. The
parties further agree that the treatnment of the
agreenent by the PSC is to be governed by section
196. 20, Ws. Stats., as anended by 2003 Wsconsin Act
89, Section 33, effective Decenber 18, 2003 .
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1268 The circuit court concluded that under the statute,
the PSC was limted to accepting a mtigation paynent agreenent
in whole or rejecting it in whole. Thus, the circuit court
concluded that the PSC was w thout jurisdiction to nodify the
agreenent. As such, it remanded this issue to the PSC to accept
or reject the agreenent in whole.

1269 Before this court, the PSC argues that § 196.20(7)
does not apply retroactively and that in any event, it does not
curtail the PSC s ratenmaking authority or require the PSC to
approve a mtigation agreenment in its entirety. In contrast,
the City argues that the PSC has waived any argunent that
8§ 196.20(7) does not apply retroactively, as it conceded the
applicability of the statute in the circuit court. The Gty
asserts that 8§ 196.20(7) specifically exenpts paynments for
"health and safety inpacts" from the statutory limtations. As
such, the Cty argues that the PSC had no authority to review
t he reasonabl eness of paynents for "health and safety inpacts.”
In the alternative, the Gty asserts that even if 8 196.20(7) is
i napplicable, the PSC erroneously exercised its ratenaking
authority under Ws. Stat. 8 196.37 because there is not
substantial evidence to support the conclusion that passing the
mtigation paynments onto ratepayers wuld be "unjust or
unr easonabl e. "

1270 W& begin by first addressing the issue of waiver.

The wai ver rul e IS a rule of j udi ci al
adm ni stration, and as such, a reviewing court has the
i nherent authority to disregard a waiver and address
the nerits of an unpreserved issue in exceptional
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cases. Also, Ws. Stat. 88 751.06 and 752.35 provide
a procedural nmechanism for discretionary appellate
review and reversal on grounds not preserved in the
circuit court.

Village of Trenpealeau v. Mkrut, 2004 W 79, 917, 273

Ws. 2d 76, 681 N.W2d 190(citation omtted).

1271 W believe this case to be one of the "exceptional"”
cases where it is appropriate to relieve parties of any waiver.
G ven the public inportance of the legal issues and ultimate
result in this case, it is nore inportant in this instance to
settle the legal issues raised correctly, rather than hold
parties to any waiver. W also note that if we were to hold the
PSC to any waiver regarding the retroactive application of
§ 196.37, the Gty would be precluded from arguing that the
agreenent at issue falls within the exclusion to the statutory
definition of "mtigation agreement” in 8 196.20(7)(a). The
circuit court specifically stated: "The parties agree that the

agreenent between the Cty of Oak Creek and WEC was submitted to

the PSC before June 10, 2003 and involves a 'mitigation paynent'

wi thin the neaning of sec. 196.20(7) . . . ." (enphasis added).
272 Wsconsin Stat. 8§ 196.20(7)(c) provi des: "The
comm ssion shall only approve a mtigation paynment agreenent

that is received by the comm ssion before June 10, 2003, and, if
the conmission finds the agreenment to be reasonable, shall not
subsequently nodify the agreenent."” There is no dispute that

the agreenment in this case was received by the PSC before June

136



No. 2004AP3179

10, 2003.% However, the effective date of 2003 Ws. Act 89 was
Decenber 17, 2003, a full nonth after the PSC rendered its fina
decision and order.®% Although § 51 of 2003 Ws. Act 89
contained three specific initial applicability provisions,
8§ 196.20(7) was not listed in any of them

1273 Sinply put, 2003 Ws. Act 89 was not in effect on
Novenber 10, 2003, the date the PSC rendered its final decision
and order in this case. Thus, there sinply was no way the PSC
could have evaluated the mtigation paynent agreenent in this
case under the standards set forth in 8§ 196.20(7). Furt her,
there is nothing in the text of 2003 Ws. Act 89 that expressly
indicates the legislature intended 8 196.20(7) to apply
retroactively to PSC orders issued before the Act's effective
date. Likewise, there is no "necessary inplication" in the text
of 8§ 196.20(7) that the statute was intended to apply

retroactively. State . Chrysl er Qut board Corp., 219

Ws. 2d 130, 162, 580 N.W2d 203 (1998).
274 That the statute provides the PSC "shall only approve

a mtigation paynent agreenent that 1is received by the

®3 W note that the City's position on appeal is sonewhat
i nconsi stent. On t he one hand, it ar gues t hat
Ws. Stat. 8 196.20(7) applies to the agreenent at issue because
the agreenment was filed before June 10, 2003. Yet, the Cty
al so argues that the agreenment at issue is not subject to the
provisions of Ws. Stat. 8§ 196.20(7)(c) because the agreenent is
not a "mtigation agreenent” as defi ned in
Ws. Stat. § 196.20(7)(a).

® Pursuant to Ws. Stat. § 991.11, every act of the
| egislature takes effect the day after its date of publication
unl ess the act specifically provides otherw se.
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comm ssion before June 10, 2003" does not "necessarily
inplicate" an intent that the statute apply retroactively.
G ven the effective date of 2003 Ws. Act 89 and the absence of
8§ 196.20(7) fromthe initial applicability provisions of 8 51 of
the Act, the only "necessary inplication" in the statute is that
the statute applies to mtigation paynent agreenents received by
the PSC prior to June 10, 2003, that are considered by the PSC
on or after Decenber 18, 2003. A contrary conclusion would
require every mtigation paynent agreenent approved or rejected
by the PSC issued prior to Decenber 18, 2003, to Dbe
reconsi der ed. Ther ef or e, we concl ude t hat
Ws. Stat. 8§ 196.20(7) does not apply to the agreenent at issue
in this case.®

1275 The City concedes that if 8 196.20(7) does not apply
to this case, then the PSC decision in relation to the agreenent
between the Cty and WEC is to be evaluated under § 196. 37,

governing the PSC s ratemaking authority. As noted supra, under

® Even if we assume, arguendo, that the statute does apply
retroactively to the PSC s order in this case, under the Cty's
argunent, the statute nonetheless would not apply to the
agreenent at 1issue here. The City argues that the agreenent
here is not a "mtigation paynent agreenent” as defined
in 8 196.20(7)(a) because the agreenent here relates to "health
and safety inpacts.” If we were to accept the City's argunent,
then 8 196.20(7)(c) simply has no bearing in this case because
the statute applies only to "mtigation paynent agreenment[s]."
Rat her than excepting agreenents related to "health and safety
i npacts” from the reasonabl eness standard in 8 196.20(7)(c), as
the Cty argues, the statute sinply does not apply at all to
agreenents that fail to meet the definition of "mtigation
payment agreenment” in 8 196.20(7)(a).
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the agreenent, the mtigation paynents from WEC are contingent
upon the PSC approving the paynents as part of WEC s "Facility
Lease. " Gven that the "Facility Lease" is part of WEC s PTF
expansion project, which is designed to provide adequate service
to ratepayers, the PSC would be required to allow WEC to pass

the costs of the |l ease onto ratepayers, Ws. Pub. Serv. Corp. V.

PSC, 109 Ws. 2d 256, 263, 325 N W2d 867 (1982), assum ng such
i ncreased rates wer e not "unj ust" or "unreasonabl e. "
Ws. Stat. § 196.37(2).

276 Wsconsin Stat. 8 196.37(2) provides:

If the commssion finds that any neasurenent,
regul ation, practice, act or service IS unjust,
unr easonabl e, i nsufficient, preferential, unjustly
discrimnatory or otherw se unreasonable or unlawf ul
or that any service is inadequate, or that any service
whi ch reasonably can be demanded cannot be obtained,
the comm ssion shall determ ne and make any just and
r easonabl e or der relating to a measur enent ,
regul ation, practice, act or service to be furnished,
i nposed, observed and followed in the future.

1277 The City agrees that in analyzing the PSC s
determ nation under t he f ramewor k of § 196.37(2), t he
appropriate inquiry is whether the PSC s decision had a rationa
basi s. The PSC s final decision and order notes that due to a
substantial change in the state's shared revenue law, the Gty
will receive an annual sum of nobney exceeding the sum the Cty
woul d receive from WEC rat epayers once the first proposed power
plant is scheduled to be in service. Under the new | aw,
muni ci palities hosting a power plant are to be paid double and

sonetinmes triple what they receive under the current |aw
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1278 The PSC concluded that "mtigation paynents are not
required while conpensating shared revenue dollars for ERGS are
forthcom ng. " The PSC further concluded that the increased
money in shared revenue would "partially offset the city's
costs" once the first plant is in service and once both plants
were in service "the shared revenue paynents will fully replace
any mtigation paynent under the Devel opnment Agreenent[.]" The
PSC further noted "the annual state shared revenue paynents to
the Gty of OGak Creek when ERGS is conpleted will exceed the
anount the city is requesting in the formof mtigation paynents
from [ WEC] ratepayers.” Therefore, the PSC ruled that "it is
appropriate to reduce the annual mtigation paynent by the
anount of shared revenue that the city receives for ERGS."

1279 The PSC, noting the Gty would incur costs during the
construction of ERGS, left intact the mtigation paynents in
full while the first SCPC is being constructed and nerely
reduced mtigation paynents during the construction of the
second SCPC in proportion to the anount of noney the Cty would
receive in increased shared revenue. Bearing in mnd that one
of the purposes of judicial review of final orders of the PSCis
to "protect the interests of the ratepayer,”™ Al gom, 91
Ws. 2d at 265, we cannot conclude that the PSC s decision that
ratepayers in this state should not be double-taxed for the ERGS
project is without a rational basis.

1280 Wiile the City argues that the costs of ERGS project
to the City are far in excess of the amount requested as

mtigation paynents, the PSC specifically found that "mtigation
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paynments are not required while conpensating shared revenue
dollars for ERGS are forthcom ng." G ven the public hearing
testinony that the increased shared revenue paynents are "al npbst
exactly the sanme anobunt as the city is requesting in the form of
mtigation paynents[,]" we cannot conclude the PSC s finding was
W t hout "substantial evidence." Therefore, we uphold the PSC s
determnation that the mtigation paynments to the Cty from
rat epayers under its agreement with WEC should be reduced in an
anount corresponding to the increased nonies the Cty wll
receive in the formof shared revenue. As such, we reverse that
part of the circuit court's decision reversing and remanding
this issue to the PSC.
V. CONCLUSI ON

1281 In sum we hold as follows. First, we uphold the
PSC s determnation that WEC s application was "conplete." I n
reaching this conclusion, we hold: that the PSC s determ nation
of conpleteness is judicially reviewable; that the PSC
reasonably concluded that WEC s application contained two
distinct site alternatives; that WEC s application contained all
necessary information relating to DNR permts; and that WEC s
application contained all necessary information relating to
transm ssion |ine agreenents.

1282 Second, we conclude that the PSC s approval of WEC s
CPCN application was not contrary to |law or unreasonable. When
it approves an application for a power-generating facility Ilike
the one WEC proposed, the PSC nust interpret, harnonize, and

apply the provisions of the EPL, the Plant Siting Law, and WEPA
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Applying a deferential standard of review, we conclude that the
PSC reasonably perforned all these tasks in issuing the CPCN
We also conclude that the PSC did not exceed its authority in
conditionally issuing the CPCN

1283 Third, we conclude the PSC did not erroneously reduce
the mtigation paynents fromWEC to the Cty of OGak Creek, as we
conclude this decision was a proper exercise of the PSC s
rat emaki ng authority.

1284 Thus, we uphold the PSC s order in all respects.

By the Court.—Fhe decision of the «circuit court s

reversed

1285 N. PATRI CK CROCKS, J., did not participate.
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Appendi x: d ossary of Terns

ATC — Anerican Transm ssion Conpany; owns all transm ssion

assets in eastern Wsconsin.
Basel oad - Capable of producing power effectively on a
constant basis, not less than 70 percent of the tine, day in day

out .

Brownfields - Abandoned industrial sites, sone of which

have actual or perceived environnmental contam nation.

BTA - Best Technol ogy Avail abl e.

CPCN - Certificate of Public Conveni ence and Necessity.

ElS - Environnental [|npact Statenent.

EGEAS - Electric GCeneration Expansion Analysis System a

software tool that is used to find |east-cost generation system

expansi on pl ans.

Entrai nnent occurs when aquatic organi sns, eggs, and |arvae

are drawn into a cooling system through the heat exchanger, and

t hen punped back out to the water.
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EPA — Environnmental Protection Agency

EPL — Wsconsin's Energy Priority Law, Ws. Stat. 8§ 1.12(4).

ERGS - Elm Road Generating Station; WEC s proposed power

pl ant .

Greenfields — Pristine, undisturbed |and; as opposed to

br ownfi el ds.

HAPs - Hazardous Air Poll utants.

| GCC unit - Integrated Gasoline Conbined Cycle Unit,

proposed with ERGS.

MN — Mega-Vat t.

| npi ngenent — Occurs when fish and other aquatic life are

trapped against cooling water intake screens that renove debris

fromthe cooling water as it enters the intake system

Mar ket Power — Ability of a firmto charge prices for its

product above what a conpetitive nmarket would all ow.

NEPA - National Environnmental Policy Act.

NOx — Nitrogen Oxides.
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OCPP - Oak Creek Power Pl ant.

OCPP property — site on which OCak Creek Power Plant is

|l ocated; divided into three individual sites considered for

ERGS: 1) North Site; 2) South Site; and 3) South-Site-Exp.

PM — Particulate Matter.

PTF — Power the Future.

SCPC units - Super-Critical Pulverized Coal units of ERGS.

SOX — Sul phur Oxi des.

VOC — Vol atile O ganic Conpounds.

VEPA - W sconsin Envi r onnment al Pol i cy Act ,

Ws. Stat. 8§ 1.11.

WPDES permt - Wsconsin Pollutant Discharge Elimnation

System permt issued by DNR

WUMS - W sconsin Upper Mchigan System whol esale electric

servi ce market.
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1286 LOU S B. BUTLER, JR , J. (concurring). It is not
our function to determne this state's energy policy or to
deci de whether the construction of the power plants here is in
the public interest. Majority op., 135. These are legislative

determ nati ons assigned to the PSC I d. ; see also

Ws. Stat. 8§ 196.491(3)(d)3. (2001-02). We cannot substitute
our judgnent for that of an adm nistrative agency determ ning a
| egislative nmatter within its province. Majority op., 9135; see

City of Beloit v. Town of Beloit, 37 Ws. 2d 637, 647, 155

N. W2d 633 (1968).

1287 While | am troubled by the environnmental analysis
conducted by the Public Service Conmm ssion (PSC), particularly
with the little information that is set forth in the
Environnental |npact Statenment (EIS), for nme, this is a standard
of review case. Qur review of an EIS is narrow, and the PSC s
determ nation that an EIS is adequate is to be accorded great

wei ght def erence. Majority op., 9190; see Citizens' Uil. Bd.

v. PSC, 211 Ws. 2d 537, 550, 565 N.W2d 554 (Ct. App. 1997).
It is not our role to determ ne the adequacy of the EI'S, but we
i nstead evaluate whether the PSC s determnation that the EIS

was adequate was reasonabl e. Majority op., 1190; see Citizens'

Uil. Bd., 211 Ws. 2d at 553-54. W will sustain the PSC s
determ nati on of adequacy unless we are persuaded that there is
no rational basis for that determ nation. Majority op., 9190;

see Ctizens' Uil. Bd., 211 Ws. 2d at 553. Because | agree

with the majority that the PSC s determ nation that the EI'S was
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adequate is reasonable, | join the mjority's decision and
mandat e.

1288 Nevertheless, | wite separately because, but for the
standard of review, | would conclude that the EIS is prem sed
upon what | construe to be a faulty conclusion which leads to a
system c analytical flaw in the EIS. But for the standard of
review, | would conclude that that flaw underm nes the adequacy

of the EIS regarding the |ong-term environnental consequences of
buil ding the coal -fired power plants.

1289 Under our narrow standard of review, we have concl uded
that the EIS thoroughly analyzed the consequences of the power
pl ants' once-through cooling system Majority op., 9198. Qur
conclusion is based in large part upon the fact that the EIS
exam ned a one-year nonitoring study in 1975-76 of the then Qak

Creek Power Plant's (OCPP' s) once-through cooling systenis

effects on Lake M chigan. | d. The EIS noted that,
notw thstanding the loss of nmillions of aquatic life forms,! the
1970s nonitoring report concl uded that the inpacts of

entrai nment and inpingenent as a result of once-through cooling

! I npi ngenent occurs when fish and other aquatic life are
trapped against cooling water intake screens that renove debris
from the cooling water as it enters the intake system In
contrast, entrainnment occurs when aquatic organisnms, eggs, and
|arvae are drawn into a cooling system through the heat
exchanger, and then punped back out to the water.

According to the nonitoring study, 6.2 mllion fish |arvae,
9.3 mllion fish eggs, and 15.6 mllion invertebrates were
entrained. Also, 2.8 mllion fish weighing 109, 414 pounds were
inpinged. Alewife conprised 78 percent of the nunber i npinged,
while snelt accounted for 21 percent. Forage fish added one
percent and sal noni ds were negligible.

2
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were "inconsequential™ to aquatic life in Lake M chigan. Id.
This conclusion in part led to the determnation in the EIS that
the operation of the power plants did not significantly affect
fish populations, and that the individual and aggregate inpacts
of power plant cooling water discharges on the Lake M chigan
ecosystemwere insignificant. 1d., 1199.°2

290 In ny view, the problem wth the determnations
reached by the EIS is that they are based upon the faulty

conclusion that the inpacts of entrainment and inpingenment were

"inconsequential " to aquatic life in Lake M chi gan.
"I nconsequential " has been defined as "irrelevant” and
"inconsequent." Webster's Third New International D ctionary,

1144 (3d ed. 1986). The definition of "inconsequent” includes

"of no consequence: |acking worth, significance, or inportance."

| d. "I nconsequential™ has been further defined as "lacking
i nportance. " The American Heritage Dictionary, 314 (3d ed.
1992).

1291 When we allude in the opinion to the fact that

"di fferent m nds can di sagree on what constitutes
"inconsequential effects,"” mpjority op., 1200, | happen to be
one of those different m nds. | fail to see how the "whol esal e
destruction of nillions of fish and other aquatic life"® is of no
consequence, irrelevant, and |acking inportance. O  course

2 Results of the 1976 OCPP study did notice localized
i nfluences on fish distribution, including slight changes in the
areal distribution of resident fishes.

3 Bradl ey, J., dissenting, 9YY310-11.

3
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there are consequences to losing tens of mllions of aquatic
life fornms conprised of fish, crustaceans and shellfish during a
one-year tine span. W sinply have no way of know ng what those
consequences are over tinme precisely because the EIS assunes
that there will be no long-term inpacts because the short-term
inmpacts on aquatic life are inconsequential. Gven this
concl usi on, the "hard look" taken by the PSC at the
envi ronnmental consequences of the OCPP was necessarily limted
in its focus as there was no need to look at these
"inconsequential" consequences over tine.

1292 The dissent my be correct that Lake M chigan's
ecosystem has changed significantly in the last 30 years.
Bradl ey, J., dissenting, 1316. The dissent is correct that the
proposed cooling systemis substantially different and much nore
anbi tious than the one exam ned in 1976. Id. at {317. Yet, the
El S does not take into account the long-term cunul ative effects
that a larger plant wll have on that different ecosystem
because the EIS accepts the conclusion that any environnental
effects are inconsequential. If there are no consequences to
the proposed action, then there is sinply no need to take a
"hard | ook" at those nonexistent consequences over any extended
period of tine.

1293 | do not take issue with our opinion. It is not our
role to determne the adequacy of the EIS. Because | cannot
conclude that there was no rational basis for the PSC s
determ nation, | cannot substitute my judgnment for that of the

PSC. The PSC has been authorized to nmke that determ nation.



No. 2004AP3179. I bb

The PSC has teans of environnental experts available to it to

assist in nmaking that determ nation. This decision properly
rests with the PSC. Having said that, | still conclude that
because that determ nation rests on a house of cards, | sinply
do not agree that the EIS was adequate. | amtherefore troubled

by the result that | amlegally conpelled to join.

1294 As | stated during the oral argunment in this matter,
everyt hing about this case screans of its extreme inportance for
the state and people of Wsconsin, in ternms of its energy needs
and the environnent. It is far nore inportant that we "get it

right and do it correctly,” as opposed to just getting this

done. The people of Wsconsin, the state's energy needs, and
our environment wll be best served should the PSC decide to
take one nore good hard look at long-term environnenta

consequences while evaluating those consequences (good, bad, or
unknown) over tine instead of assumng that there are no
consequences. That being said, | reluctantly join the decision
and mandate of the court, as our standard of review requires.

1295 For the foregoing reasons, | respectfully concur.
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1296 ANN WALSH BRADLEY, J. (di ssenting). Enpl oyi ng the
mantra of great weight deference, the majority defers to the
Public Service Commission (PSC) in all respects. Yet, an
agency's conclusion is not entitled to great weight deference if
it directly contravenes the plain neaning of a statute or its
own adm nistrative rules.

1297 This court is burdened wth the task of ensuring that
the PSC s process neets the statutory and regulatory denands.
Because the agency's conclusions regarding the adequacy of the
Environnental Inpact Statenent (EIS) are contrary to the basic
requi renents of both the PSCs own rules and the Wsconsin
Environnmental Policy Act (WEPA), | conclude that no deference is
due. Rather, | determne that the PSC s decision to approve the
proj ect based on an inadequate EIS was in error.

1298 The proposed Oak Creek Power Plant (OCPP) would be the
| argest power plant construction project in this state's
hi story. Many of the briefs filed in this case, either
chal l enging or supporting the decision of the PSC, are filed on
behal f of those parties who have substantial financial interests
in the project. One brief, however, stands al one.

1299 The State of Illinois has filed a brief on behalf of
its citizens because it recognizes that the project's effect
woul d not respect state boundaries. | nevitably, any harm caused
by the project to Lake Mchigan and its fishery would

necessarily affect Illinois residents as well.
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1300 The State of Illinois shares ny conclusion that the
ElIS is inadequate. Citing federal regulations, Illinois asserts
that an EIS is expressly required to "present the environnenta
impacts of the proposal and the alternatives in conparative
form thus sharply defining the issues and providing a clear
basis for choice anobng options by the decisionmker and the
public." 40 CF.R § 1502.14.

1301 Al t hough voicing concerns about the failure of the EI'S
to consider alternative sources of energy that would reduce
mercury emissions, a primary focus of the State of Illinois is
the project's proposed cooling system This type of system has
been banned in Illinois for nore than 30 years. The State of
II'linois charges that the PSC has "declined to conduct even the
nost basic inquiry into alternatives to the environnentally-
destructive cooling system proposed by the applicant, to which
Il1inois has f ound alternatives for nor e t han t hree

decades . In concluding its argunent, it asserts that
both Illinois and Wsconsin citizens are "entitled to an EIS
that gives full consideration to cooling technologies that wll
reduce danage to their shared Lake M chigan resource.” | agree.
1302 Accordingly, while | believe that the majority opinion
in many regards is flawed, | focus upon the inadequacy of the
EIS prepared in this case. In its decision, the nmgjority
applies a great weight deference standard of review and rubber-
stanps the PSC s acceptance of the EIS. The majority explains

t hat its "determ nation that the EIS was adequate is

reasonable.”™ Mijority op., 1226.
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303 1 am mndful of the narrow scope of permssible
judicial review here. However, an agency's interpretation of a
statute or regulation cannot be upheld if it is inconsistent
with its plain neaning:

A court does not . . . give deference to an agency's
interpretation of a statute when the court concludes
that the agency's interpretation directly contravenes
the words of the statute, is clearly contrary to
legislative intent, or is otherwi se unreasonable or
wi t hout rational basis.

State ex rel. Parker v. Sullivan, 184 Ws. 2d 668, 699-700, 517

N.W2d 449 (1994) (citing Lisney v. LIRC, 171 Ws. 2d 499, 506

493 N.W2d 14 (1992)).

1304 | conclude that the PSC s decision to accept the EIS
was contrary to the plain |anguage of the |aw The EIS (1)
failed to adequately evaluate the proposed action's cunulative
environnmental effects and (2) failed to adequately evaluate
reasonabl e alternatives to the proposed action.

. The EIS

1305 As noted by the majority, WEPA is patterned after its
federal counterpart, the National Environnmental Policy Act
(NEPA). Majority op., 7188 n. 42.! The object of both statutes
is to ensure that agencies carefully consider environnental
i npacts before commtting to undertake certain "major"™ actions.

State ex rel. Boehmv. DNR, 174 Ws. 2d 657, 665, 497 N W2d 445

(1993); Simons v. U.S. Arny Corps of Engineers, 120 F.3d 664,

! As a result, federal NEPA case law is an essential source
of guidance regarding the proper inplenentation of WEPA,
constituting highly relevant persuasive authority. State ex
rel. Boehm v. DNR, 174 Ws. 2d 657, 676 n. 4, 497 N W2d 445
(1993).
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666 (7th Cr. 1997). To this end, the statutes require agencies
to prepare an EI'S on actions that would significantly affect the
quality of the human environnent. Ws. Stat. 8§ 1.11(2)(c); 42
U S.C. § 4332(c).

1306 The purpose of the EIS is to enable agencies to take a
"hard | ook™ at the environmental consequences of its proposed

action. M | waukee Brewers Basebal | Club . DHSS, 130

Ws. 2d 56, 72, 387 N.W2d 245 (1986) (citing New York Natura

Resources Def. Council, Inc. v. Kl eppe, 429 U S 1307, 1311

(1976)) . This "hard | ook" is necessary in order to inform the
"conmi ssion and the public of significant environmental inpacts
of a proposed action and its alternatives, and reasonable
met hods  of avoi ding or mnimzing adverse environnental
effects.” Ws. Admin. Code 8§ PSC 4.30(1).

1307 To fulfill its function, "the EI'S nust set forth
sufficient information for the general public to nmake an
informed evaluation, and for the decisionmaker to 'consider
fully the environnental factors involved and to nake a reasoned
decision after balancing the risks of harm to the environnment
agai nst the benefits to be derived from the proposed action.'"

Sierra CQub v. US. Arny Corps of Engineers, 701 F.2d 1011, 1029

(2d Cr. 1983) (citations omtted). "In so doing, the EIS
insures the integrity of the process of decision by giving
assurance that stubborn problens or serious criticisnms have not
been 'swept under the rug.'" 1d.

1308 This "hard | ook" requirenment "sets a high standard for

the agencies, a standard which nust be rigorously enforced by
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the reviewing courts.” Calvert diffs' Coordinating Comm, Inc.

v. US Atomc Energy Conmin, 449 F.2d 1109, 1114 (D.C. Cr.

1971). If an agency's "decision was reached procedurally
wi t hout i ndi vi dual i zed consi deration and bal anci ng of
envi ronnmental factors--conducted fully and in good faith--it is
the responsibility of the courts to reverse.” Id. at 1115.
| ndeed, courts have not hesitated to invalidate an EIS that
fails to include the requisite |level of discussion and anal ysis.?

[I. The Failure To Evaluate Cunul ative Effects

1309 One of the nore controversial aspects of the project

is its proposed cooling system a type banned by both Illinois
and I ndi ana. See, e.qg., 35 Ill. Adm Code 302.509; 327 |IAC 2-
1.5-8(c)(4) (D (v) (AA). The system uses cold water from Lake

M chigan to cool steam after it passes through the electric
turbine, so that the steam condenses to water and can be fed
back into the coal-fired boiler to be converted back into steam
Because the cold water would be used only once before being
pi ped back to Lake M chigan, the system is known as "once-

t hrough” cool i ng.

2 See, e.g., League of W/ derness Defenders v. Forsgren, 309
F.3d 1181, 1191-92 (9th Gr. 2002) (EIS failed to consider
i mpacts of pesticide drift outside target spray area); U ahns
For Better Transp. v. US. Dept. of Transp., 305 F.3d 1152,
1179-80 (10th CGr. 2002), nodified on other grounds, 319 F.3d
1207 (10th GCir. 2003) (highway project's inpacts to mgratory
bi rds); Muickleshoot Indian Tribe v. U'S. Forest Serv., 177 F.3d
800, 810-11 (9th Gir. 1999) (inmpacts of land exchange); Gty of
Carnel -By-The-Sea v. U S. Dept. of Transp., 123 F.3d 1142, 1160-
61 (9th Cir. 1997) (cunulative inpacts of highway); Town of
Huntington v. WMarsh, 859 F.2d 1134, 1140-43 (2d Cr. 1988)
(effects of discharge to Long |Island Sound).

5
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1310 The drawback of the once-through cooling system is
that it has the potential to cause |arge-scale destruction of
aquatic life. The system functions by taking in vast anounts of
water on a continuing basis. Here, the proposed facility woul d,
together wth the existing wunits, suck in approximately
2,250,000 gallons per mnute, i.e., 3.24 billion gallons per
day. Experts in this case testified that the nassive water
intake required for once-through cooling would result in the
whol esal e destruction of mllions of fish and other aquatic
life.

1311 For instance, fish eggs and | arvae passing through the
fine filter screens to the power plant's condensers could suffer
a nortality rate as high as 97 percent.® Likew se, larger fish
woul d be killed or fatally injured through inpingenent when they
are pressed against the filter screens by the force of the

intake. Even with mtigating neasures in place, "[t]he proposed

once-through cooling system wll result in the annual
destruction of tens of mllions of fish, crustaceans and
shellfish by entrainment and inpingenent."* The aquatic
envi ronment of Lake M chigan will be forever altered.

1312 The mnimm content of an adequate EIS includes the
proposed action's cunul ative environnmental effects. Ws. Admn.
Code 8§ PSC 4.30(3) requires in relevant part that an EI'S

cont ai n:

® Direct testinmony of Dr. Peter A Henderson. R 18, Item
157 at 4287.

“1d. at 4285,
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(b) An analysis of the probable inpact of the proposed
action on the environnent, including:

1. An evaluation of positive and negative effects on
t he af fected | ocal and r egi onal envi ronnent s,
including the proposed action's direct, indirect and
cunul ative environnental effects.

(Enmphasi s added.)

1313 Li kewi se, WEPA clearly nandates that the EIS contain a

"detail ed statenent" of:

1. The environnental inpact of the proposed action;

2. Any adverse environnental effects which cannot be
avoi ded shoul d the proposal be inplenented.

Ws. Stat. § 1.11(2)(c)1&2.
1314 Here, after sparse discussion, the EI'S dism sses
curmul ative effects of once-through cooling as "inconsequential™

to the ecosystem of Lake M chigan. It notes:

relative to the Lake Mchigan fishery, the inpacts of
entrai nment and inpingenent were inconsequential to
aquatic life in Lake M chi gan.

(Enmphasi s added.)

1315 This conclusion, however, was not based on a current
anal ysis of Lake M chigan and the proposed water intake system
Rat her, it was based on a 1975-76 nonitoring study of the Lake
and the then existing water intake system of the power plant.
There are two problens with reliance on this study.

1316 First, Lake M chi gan' s ecosystem has changed
significantly in the last 30 years. For exanple, there are 36
new noni ndi genous species that have been first observed in Lake
M chi gan since 1976. Nat'| COceanic & Atnospheric Adm n. G eat
Lakes Envtl. Resarch Lab., Geat Lakes Aquatic Nonindigenous

Speci es Li st ( May 27, 2003) . Avai | abl e at
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http://ww. gl erl.noaa. gov/res/Prograns/invasi ve/ ansnechofi ntro05
2703. htm . The EI'S does not take into account the significant
changes to the ecosystem

1317 Second, the proposed cooling system is substantially
different and nuch nore anbitious than the one exam ned in the
1970s. Its intake system extending alnbst two mles into Lake
M chi gan, would be ten tinmes |longer than the original structure.
Moreover, the total exposure width of the proposed system would
be nore than twice that of the original system® The estimated
3.24 billion gallons of water consuned each day represents a

183% increase over the consunption considered in the 1975-76

°® The original water intake system at OCPP consisted of

ei ght punps, divided equally between two punphouses. The punps,
positioned 50 feet inland from the |akeshore, drew water from a
900-foot long, 200-foot wde, artificial <channel in Lake
M chi gan. Each punphouse was connected to the |akeshore via an
intake structure fitted with nmesh screens to prevent fish from
being drawn into the water system The width of these intakes
effectively regulated the anount of water subject to intake.
The width of the intake on the north punphouse was 35 feet; on
the south punphouse, the width was 58 feet; the total exposure
wi dth of the systemwas thus 93 feet.

By contrast, the proposed water intake structure would be
| ocated up to 9,000 feet offshore, at a depth of 43 feet. The
intake itself would be an array of 24 cylinders, each 8 feet in
di aneter and 32 feet long, connected to 27-foot dianeter tunne
bored 200 feet below the surface of Lake M chigan. The total
exposure width of the proposed system would be 192 feet, nore
than twice that of the original system analyzed in the 1976
st udy.
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st udy. © Again, the EIS fails to consider these substanti al
di fferences.

1318 In an attenpt to curb the criticismfor reliance on a
study conducted alnbst 30 years ago, the mmpjority quotes from
the EIS reference to a 2003 report. Majority op., 9201. I n
doing so, the mpjority attenpts to substitute an interim report
of data «collection for the mndated evaluation of the
envi ronnent al inpact of the aquatic life.

1319 The interim 2003 report describes the data conpiled
during the first year of a two-year study. It is narrow in
scope and limted to counting fish eggs and larvae in the
vicinity of the existing and proposed structures.

1320 The report fails to consider the inpact of entrainnent
and inpingenent on tens of mllions fish, crustaceans, and
shel | fish. | ndeed, the report offers no conclusion whatsoever

as to the environnmental inpact of the proposed structure. This

® The study relied on data collected from periodic sanpling—
-89 total sanples over a one-year period—ef the north
punphouse. WEPCO, Intake Mnitoring Studies, at 11-1 (1976).
The four punps at this site were each rated at 110,000 gpm with
the four punps at the south punphouse rated at 198,000 gpm
Thus, the maxi mum volunme of water intake at the existing OCPP
structure was 1,232,000 gpm or 1.77 billion gallons per day.
ld. at I-3.

The proposed water intake system would consist of three

parts: the remaining OCPP units, originally the south
punphouse; the two proposed SCPC plants; and the proposed |GCC
plant. The remaining OCPP units are still rated to 792,000 gpm

The proposed SCPC plants would demand an estinmated 970, 000 gpm
Finally, the proposed I1GCC plant would demand an additional
485,000 gpm Al totaled, the proposed ERGS water intake system
woul d consune an estinmated 3.24 billion gallons of water each
day.
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interim data collection report of an inconplete study falls
short of providing a "hard I|ook" at the environnental
consequences of the proposed action.

1321 In light of these shortcom ngs, there was no adequate
evaluation of the "proposed action's direct, indirect and
curmul ative environnental effects” as required by Ws. Admn.
Code 8§ PSC 4.30(3). Absent from the EIS is any "detailed
statenent™ of the "environnmental inpact of the proposed action”
as nmandated by WEPA By relying on outdated and inconplete
studies, the ES failed to assess the future cunulative
environnmental effects of this proposed action. As such, the
PSCs decision to accept the EIS contravened the Dbasic
requi renents of the PCS s own rules and WEPA.

[I1l. The Failure To Eval uate Reasonable Alternatives

322 In contrast to the proposed once-through cooling
system two available alternative cooling technol ogies, "cooling
towers” and "dry cooling,” would reduce water intake by 90
percent or nore.’ The fornmer operates by continuously
circulating a limted anount of water, drawing in nore only as

necessary to replace the water that evaporates in the cooling

" Direct testimony of Dr. Peter A Henderson. R 18, Item
157 at 4298.

10
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process. The latter, neanwhile, uses even |ess water, operating
on the sanme principle as an autonobile radiator.?
1323 Analysis of alternatives is "the heart of the

envi ronment al i npact statenent.” M | waukee Brewers, 130

Ws. 2d at 73. Accordingly, the mninmum content of an adequate
EI'S includes an evaluation of the reasonable alternatives to the
proposed acti on.

1324 Ws. Adnmin. Code 8 PSC 4.30(3)(c) requires in

rel evant part:

(c) An evaluation of the reasonable alternatives to
the proposed action and significant environnental
consequences of the alternatives, including those
alternatives that could avoid sonme or all of the
proposed action's adverse environnental effects and
the alternative of taking no action.

(Enmphasi s added.)

1325 Li kewi se, WEPA nandates that the EIS contain a
"detailed statenment” of "[a]lternatives to the proposed action.”
Ws. Stat. 8§ 1.11(2)(c)3.

1326 Additionally, the water intake structure nust satisfy
the requirenents of the Clean Water Act, which requires that
"the location, design, construction, and capacity of cooling

water intake structures reflect the best technology available

8 The Great Lakes region hosts five dry-cooling stations:
O nstead County \Waste-to-Energy Facility (1 negawatt in
Rochester, M\); Chicago Northwest Waste-to-Energy Facility (1

megawatt); Arbor Hills Landfill Gas Facility (9 negawatts in
Northville, M); Pine Bend Landfill Gas Facility (6 megawatts in
Eden Prairie, MN); and Millard Lake Landfill Gas Facility (9

megawatts in Hanover Park, IL).

11
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for mnimzing adverse environnmental inpact.” 33 U S CA
§ 1326(b) (enphasis added).

1327 While an agency is not required to evaluate "the
envi ronnment al consequences of alternatives it has in good faith
rejected as too renote, speculative, or . . . dinpractical or

ineffective," Al Indian Pueblo Council v. United States, 975

F.2d 1437, 1444 (10th Gr. 1992), "[t]he existence of a viable
but unexam ned alternative renders an environnental i npact

stat enent inadequate.” Resources Ltd., Inc. v. Robertson, 35

F.3d 1300, 1307 (9th G r. 1994).

1328 Here, t he EIS failed to evaluate reasonabl e
alternatives to the proposed once-through cooling system that
would greatly reduce harm to aquatic life in Lake M chigan.
Instead, the EIS nerely states that neasures should be taken to
mtigate the harm that would be caused, and that additional
studi es of entrainnment and inpingenent should be conducted after
t he system has been built.

1329 As one aquatic life expert indicated, this approach
anounts to closing the barn door after the horse has |left.
After all, once an open-cycle cooling system is allowed, there
is very little that can be done to significantly reduce its harm
to the aquatic environment. The expert explained, "It is ny
opinion that there are few options to protect lake life from an
of fshore intake of the size proposed and that these options are
further restricted if inplenentation is attenpted after design

and conpl etion of construction."®

® Direct testinmony of Dr. Peter A Henderson. R 18, Item
157 at 4314.

12
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330 When asked by several entities!® why the EIS failed to
di scuss any alternatives to environnentally-destructive once-
through cooling system the EIS witers both acknow edged and

defended this conplete failure. They expl ai ned:

Once-through cooling water and closed-cycle cooling
are comonly wused cooling alternatives. WEPCO has
proposed to use once-through cooling water for the
ERGS. The C ean Water Act does not prohibit the use
of once-through cooling water, nor does it conpe
anyone to use closed-cycle cooling. DNR does not have
the authority to require closed-cycle cooling for this
proj ect .

1331 There are two problens with this explanation. First,
it is illogical. The conclusion that one need not address the
comon alternative of closed-cycle cooling because the DNR does
not have the authority to require it is a non sequitur. Second,
and nore inportantly, it is against the clear |anguage of the
PSC s own rul e and VEPA.

1332 Absent fromthe EIS is the required eval uation of:

alternatives, including those alternatives that could
avoid sone or all of the proposed action's adverse
environmental effects .

Ws. Admin. Code § PSC 4.30(3)(c).

1333 Li kew se, mssing from the EIS is a "detailed
statenent™ of "[a]lternatives to the proposed action.” W s.
Stat. § 1.11(2)(c)3.

1334 The nmmjority proceeds to whitewash this inadequacy by
construing "the EISs witers' response as concluding that

cooling towers are not a reasonable alternative due to the DNR s

1 The entities include Lake M chigan Federation, Citizens'
Uility Board, and SC Johnson.

13
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inability to require them"” Majority op., 9205. It then
explains, "[g]liven that the PSC is best situated to determ ne
what constitutes a reasonable alternative, we cannot conclude
that the PSC s determnation that this analysis is reasonable
| acks a rational basis." 1d.

1335 Contrary to the assertions of the majority, there is
not hi ng unreasonabl e about cl osed-cycle cooling. This would not
require the authors of the EIS to engage in "renote and
specul ative analysis."” Id. | ndeed, many other power plants
have also been using cooling towers for decades, including the
| ast coal-fired plant that Wsconsin Energy Corporation built,
Pl easant Prairie. Tellingly, the EIS witers thenselves
descri bed cl osed-cycl e cool i ng as a "commonl y used

alternative[]."

1336 As such, t he El S needed to eval uat e t hese

alternatives, along with their signi ficant envi ronnent al

1 Since oral argument in this case, Oean Wsconsin and SC
Johnson have filed a lawsuit in the Dane County Circuit Court,
challenging the Wsconsin Departnent of Natural Resour ces
i ssuance of a permt to operate the controversial once-through
cooling systemthat woul d serve the proposed OCPP.

At a public hearing on that matter, Peter Howe, a biol ogi st
for the Environnmental Protection Agency, submtted 22 pages of
testinony expressing his serious reservations with the permt.
"Testinmony of Peter HH Howe in Qbjection to Conditions in Draft
WPDES Permit No. W-0000914-07-0," Prepared February 13, 2005,
avai l abl e at the Departnent of Natural Resources.

Howe noted that "all power plants built in the past 20
years of which [he was] aware use closed cycle cooling." Id.
Additionally, Howe observed, "if cooling towers had been
selected, we would not be having the following debate on
entrai nment, thermal or nercury . "

14
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consequences. Ws. Admn. Code 8§ PSC 4.30(3)(c). Thi s
anal ysis, of course, need not be extraordinarily detailed.

However, "nore than nothing was required.” Ut ahns For Better

Transp. v. U S. Dept. of Transp., 305 F.3d 1152, 1166 n. 6 (10th

Cr. 2002), nodified on other grounds, 319 F.3d 1207 (10th G r.
2003).

1337 Instead of evaluating these alternatives, however, the
PSC asserts that the proposed water intake structure is the
"best technology available.” Again, citing to the 1975-76
nmonitoring study conducted in conjunction with permts related

to the original power plant, the PSC states:

The report concluded . . . . ["] The inpact on the
environment nust be considered to be mnimal." In an
April 15, 1977 letter to Wsconsin Electric Power
Conpany, the Departnent [ of Nat ur al Resour ces]
concurred with this conclusion. The Departnent has
not eval uated this conclusion since 1977.

1338 | agree with the State of Illinois that the PSC has
"declined to conduct even the nobst basic inquiry into
alternatives to the environnentally-destructive cooling system
proposed by the applicant . . . ." The relevance of the 1975-76
study to the proposed project is tenuous at best. It certainly
cannot be viewed as a thorough analysis of what represents the
"best technol ogy available" for the proposed site, as required
by the Clean Water Act. 33 U S.C A 8§ 1326(b).

1339 In the end, the EIS provides but a fleeting
consideration of the environnental inpact of the proposed water
i ntake system and no consideration whatsoever of the reasonable

alternatives. Therefore, the PSC s decision to accept the EIS

15
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was contrary to the requirenents of its own admnistrative rules

and WEPA. Accordingly, | conclude that no deference is due.
1340 I recognize that this project is inportant for
sout heast Wsconsin and the state as a whole. Yet it is also

critically inmportant to the citizens of this state that the
process approving the project adheres to the requirenments of
I aw. Because the PSC decision to accept the EIS was in error,
this court should reverse the agency's decision and remand to
the PSC for the mandated eval uati ons.

1341 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.

16
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